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INQUIRY INTO THE ADMINISTRATION AND OPERA- 
TION OF THE ARMED SERVICES BOARD OF CON- 
TRACT APPEALS 


THURSDAY, DECEMBER 4, 1958 


House or REPRESENTATIVES, 
CoMMITTEE ON ARMED SERVICES, 
SUBCOMMITTEE FOR SPECIAL INVESTIGATIONS, 
Washington, D.C. 


The subcommittee met at 10 a. m., Hon. F, Edward Hébert (chair- 
man of the subcommittee) Prema. 

Mr. Hésert. The committee will be in order. 

The Chair wishes to make the following statement in connection 
with the hearings this morning: This inquiry has been directed into 
the administration and operation of the Armed Services Board of 
Contract Appeals. 

The Board consists of 21 members at the present time and the panel 
is divided between Army, Navy, and Air Force with a larger number 
being in the Army panels. Each panel consists, when sitting, of three 
members. The present Board was created by a charter which was 
dated May 1, 1949. 

Initially, it was to have consisted of 12 members with additions 
to be made by the “pertinent” Assistant Secretaries of the 3 service 
departments. 

The authority for the creation of the Board derives from the obliga- 
tions imposed upon the Secretaries of the Army, Navy, and Air Force 
by reason of and in contracts between suppliers and the Government. 

Uniformly, all of these contracts contain in them a so-called article 
15 or disputes clause. As published in 32 Code of Federal Regula- 
tions, section 7.103-12, that clause is included in the statement which 
I will not read, because it is well known. 

(The clause is as follows :) 

Sec. 7.103-12 Disputes. 

Except as otherwise provided in this contract, any dispute concerning a 
question of fact arising under this contract which is not disposed of by agree- 
ment shall be decided by the Contracting Officer, who shall reduce his decision 
to writing and mail or otherwise furnish a copy thereof to the Contractor. 
Within 30 days from the date of receipt of such copy, the Contractor may appeal 
by mailing or otherwise furnishing to the Contracting Officer a written appeal 
addressed to the Secretary, and the decision of the Secretary or his duly author- 
ized representative for the hearing of such appeals shall, unless determined 
by a court of competent jurisdiction to have been fraudulent, or capricious, 
or arbitrary or so grossly erroneous as necessarily to imply bad faith, or not 
supported by substantial evidence, be final and conclusive; provided that, if 
no such appeal is taken, the decision of the Contracting Officer shall be final 
and conelusive. In connection with any appeal proceeding under this clause, 


the Contractor shall be afforded an opportunity to be heard and to offer evidence 
in support of its appeal. Pending final decision of a dispute hereunder, the 
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Contractor shall proceed diligently with the performance of the contract and 
in accordance with the Contracting Officer’s decision. 

Mr. Héserr. As will be noted from the text, the contract is that 
any “question of fact” not disposed of by the parties amicably “shall 
be decided by the contracting officer” and “within 30 days” from the 
receipt of these findings of facts unilaterally made by the contracting 
officer for the Government, a contractor may appeal to the Secretary 
of the department issuing the contract, whose decision shall be final 
thereon. 

In substitute for the duties thus imposed on the Secretary, and by 
delegation, this Board has been created. 

Within the last year, the operations of this Board have been brought 
to the attention of the subcommittee forcibly on two occasions and, 
coincidently with that, the published documents of the House show 
that its operations and delays have been a concern of the House Ap- 
propriations Committee and its staff on two separate occasions earlier 
this year. 

In the appendix to this record, there will be printed excerpts from 
the Appropriations Committee hearings, and I shall not, therefore, 
read them now, but they will be put in the record. 

The subcommittee asked the following questions prior to this 
hearing: 

(a) A statement of the costs of operating this Board during the past 2 
fiscal years in the following by item: 
“ vod The pay and allowances of all military personnel assigned to the 
oard ; 
(c) Salaries of all civilian personnel assigned to the Board ; 
, 2 of all of the supporting personnel, military or civilian, including 
clerical ; 


(e) Expenditures for reporting and all incidental expenses of this Board 
during the past 2 fiscal years; 


and the following: 


1. Number of cases pending as of June 30, 1958 ; 
2. Number of cases pending at the close of business June 30, 1956; 
3. Number of cases disposed of in these 2 fiscal years; 
4. The number of cases as to which the action taken was upon jurisdic- 
tional grounds; 
5. As to cases with monetary values on which a decision was reached, the 
following information: 
(a) Amount of the claims; 
(ob) Amount of the final awards; 
(c) Number of cases; 
(d) Tabulation of cases where decision was longer than 2 years after 


appeal. 

Those answers were supplied a few weeks ago. I shall ask that 
they be detailed by subcommittee counsel in the course of this hearing. 
So that we would have accurate and complete records, the period 
under study covered fiscal years 1957 and 1958. 

The operations of the Board during this period cost $769,408, and 
at the end of this 2-year period ending June 30, 1958, there were 792 
eases pending. At the beginning of the period, that is, on July 1, 
1956, there were 811 cases. 

During this 2-year period, it is stated that 1,421 cases were disposed 
of. Of these, only 26 were classified as “interpretation of contract 
and specification, and decisions on issues of fact.” 

The total amount claimed during the same period was $26,670,984, 
of which $12,764,736 the Board denied. 
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It sustained contractors’ claims and allowed $6,386,443 of the total 
claims. 

It referred back to the contracting officer “negotiation of the 
amount” or recomputation in accordance with the Board’s opinion, 
claims totaling $7,519,804. 

It had, at the end of this period, 143 cases which had been pending 
longer than 2 years. 

This is the state of the record. 

The subcommittee has, therefore, to consider this record, the con- 
tents of which were prepared by the Board itself, and to ascertain 
from the Secretaries in the light of the criticsms which have been 
printed in several law journals and which have come from persons 
complaining to the subeommitteee and from the Appropriations Com- 
mittee of the House, whether the public interest 1s being served and 
whether the contractual responsibilities of the Government are being 
discharged. 

I shall express no opinion on that. subject until all the evidence has 
been in. I do say that it is a matter to which the Secretaries this 
morning must address themselves. 

The second matter in which the subcommittee desires to inquire 
concerns the qualifications and the method of selection of this Board. 

Board members, in testimony before this subcommittee in July, as- 
serted that it was a “quasi-judicial” tribunal. The charter provides 
that “they shall be learned in the law.” 

How is this test applied by the Secretaries in selection and appoint- 
ment? 

Are the rules of the Board and the actual conduct of the Board de- 
signed to expedite and promptly dispose of contractual claims ? 

Should the rules more nearly parallel those of the Court of Claims, 
which is the ultimate tribunal for appeals, in these contractual 
matters ? 

To these questions the Secretaries again must address themselves. 

There has come to the attention of this subcommittee, and there 
will be published in the appendix to this record, a tabulation of all 
the published opinions of this Board during the 2-year period in 
question. 

It will be seen that only 1 case involving a decision in excess of $1 
million and only 22 cases exceeded 6 figures. 

And it will be seen that in the same time, the record shows that the 
average time of disposal of these cases, and, note, I say “average,” 
was 432 days. 

Is this a satisfactory performance for a Board of 21 members? 

This question, I call upon the Secretaries to answer. 

There has come to the attention of this subcommittee, as I explained, 
two particular cases to which I wish the appropriate Secretaries to 
address themselves, and I ask, whether in their judgment, they will 
say to this subcommittee that these decisions represent a proper dis- 
charge of the duties of a Board. I express no opinion. I merely ask 
the question. 

One is the appeal of Raylaine Worsted, Inc., docket No. 1842, 
wherein a decision of a contracting officer on October 15, 1941, was 
revived and decided allegedly “on the previous record” some 16 years 
after the fact and without one witness on the part of the Government. 
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The next is the appeal of Curtiss-Wright Corp., docket No. 3354, 
which was issued September 9, 1958. The hearing on this case was 
set for the determination of rentals claimed by the Government for 
tools used in 1951. 

The case was pending and was allegedly set for trial in January 
of this year, 1958. 

_ The Board claims that it has the authority to and does try ques- 
tions of fact de novo, which, to a layman like me, means try the thing 
all over again as though it had never been heard before. 

Now, the issue was whether tools were used or not, and the rates, 
according to this alleged opinion, were fixed by contract. Nine months 
later, we find that this de novo trial, as you call it, was referred back 
to the contracting officer— 


to make further studies and present such evidence as they may think appro- 


priate on the question of the extent of the use of the facilities in commercial 
production. 


My question is, if this is a trial de novo, why, in the 9-month period, 
did not the Board and Government counsel obtain the necessary facts 
and present them to this Board and get a decision on the question of 
fact involved if the Board is charged with the duty of trying these 
cases de novo ? 

It was done in the Raylaine Worsted case, but it was not done in 
the Curtiss-Wright case. Why ? 

We must consider this as a matter of contract. The Government 
buys from the contractor an agreement to have a disputed question of 
fact settled by a contracting officer, unilaterally. 

The Government agrees that if the contractor is dissatisfied he may 
appeal to the Secretary of the military department within 30 days. 

e contractor, if dissatisfied with the Secretary’s decision, may appeal 
to the Court of Claims within 90 days the Secretary’s decision. 

Now, the Secretaries in the Board charter have purported to allow 
the Board to decide not only questions of fact but questions of law. 

Did the Government and the contractor agree to the settlement of 
questions of law by the Secretary or this Board? The contract does 
not say so. I want an answer on that question from the Secretaries 
this morning. 

Concern for this Board by contractors takes on added importance 
since the decision of the Supreme Court in the Wunderlich case (342 
U.S. 98) after which decision Congress passed the so-called Wunder- 
lich Act of May 11, 1954, and that act is well known to you, so I will 
not read but include it in the statement here. That act provides that— 

No provision of any contract entered into by the United States, relating to the 
finality or conclusiveness of any decision of the head of any department or agency 
or his duly authorized representative or board in a dispute involving a question 
arising under such contract, shall be pleaded in any suit now filed or to be filed 
as limiting judicial review of any such decision to cases where fraud by such 
official or his said representative or board is alleged: Provided, however, That 
any such decision shall be final and conclusive unless the same is fraudulent 


or capricious or arbitrary or so grossly erroneous as necessarily to imply bad 
faith, or is not supported by substantial evidence. 


and section 322 provides: 


No Government contract shall contain a provision making final on a question 
of law the decision of any administrative official, representative, or board. 
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Generally United States court holds that a person appealing to their 
jurisdiction must have exhausted the administrative steps provided for 
under the contract or within the administrative setup. 

In the matter of contracts with a disputes clause, that means obtain- 
ing a finding of fact from contracting officers, appealing from it within 
30 days and awaiting the decision of the Board of Contract Appeals, 
which on the record is something like an average of 18 months after 
the date of appeal. Then, and only then may an appeal be taken to the 
Court of Claims within 90 days. 

It is sometimes said that few appeals come to the Court of Claims 
after having passed through the Board. That may not be so sur- 
prising in view of the length of time involved in getting through the 
Board of Contract Appeals, to say nothing of the contracting officers. 

United States courts have held that a delay of 2 years amounts to 
a denial of the remedy ; 147 cases before the Board have exceeded this 
2-year limit. 

My question then is: Is the Government discharging its contractual 
responsibility in good faith ¢ 

I do not mean to say that I have suggested all of the questions which 
the subcommittee wishes answered during this hearing, And I do not 
limit myself by this statement. I have indicated questions which must 
be answered, in my opinion, to satisfy the subcommittee. 

But my final question of the Secretaries is: Is this Board necessary ? 

The record shows that in fiscal years 1957 and 1958, the Govern- 
ment entered into 7,837,000 contracts costing $41 billion; 183,000 of 
these contracts exceeded $10,000 in value. 

Of nearly 8 million contracts, slightly more than 800 of them found 
their way to the Board of Contract Appeals. The claims on appeal 
to the Board amounted to $26 million, as contrasted to the $41 billion 
of contracts. All other decisions were made by the contracting officers. 

We will not discuss those contracting officers, though that will be a 
matter for full consideration at a very early date. 

The subject this morning deals only with the Armed Services Board 
of Contract Appeals. 

The subcommittee has invited the participation and the comment 
of the American Bar Association, the Bar Association of the District 
of Columbia, and the Federal Bar Association; and representatives 
of those organizations are here at the invitation of this subcommittee. 

We address, therefore, the questions which I have asked, for their 
comment, as well as addressing the same questions to the Secretaries 
who have the responsibility. 

We are not concerned with the experiences of other Boards or Com- 
missions over which this subcommittee has no jurisdiction. 

Mr. Courtney. Mr. Chairman, the American Bar Association has 
advised that Carl Spriggs, of the District of Columbia, will represent 
it in the course of these hearings, and audit them. 

The Federal Bar Association has indicated that Mr. E. K. Gubin 
and Mr. Frederick Sass will represent it. 

I have to make this notation: Messrs. Gubin and Sass are not 
authorized to speak officially for the Federal Bar Association, which 
has not had time to formulate such views at a meeting of its national 
council, 

However, both persons are well qualified in the area and can testify 
as individual members of our committee. 
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I have a letter from the Bar Association of the District of Columbia, 
signed by it spresident, indicating that Mr. Cleveland Hedrick and 
Mr. John W. Gaskins, of the District bar, will audit the hearings. 

I would ask, Mr. Chairman, that the record include the responses 
of the two bar associations. 

Mr. Hésert. Without objection. 

(The documents are as follows :) 


Tue Bar ASSOCIATION OF THE District oF COLUMBIA, 
Washington, D. C., December 2, 1958. 
Hon. F. Epwarp HEBERT, 
Chairman, Subcommittee for Special Investigations—Armed Services, 
House of Representatives, Washington, D.C. 

Dear Mr. Hésert: This is in response to your telegram advice of the ad- 
vancing of the date to December 4 for the hearing into the operation of the 
Armed Services Board of Contract Appeals. 

This association very much appreciates your invitation to participate in this 
hearing. However, representatives of the association who have gone into the 
matter feel at this time that the association would be unable to make any form 
of presentation. Our representatives do plan to observe the proceedings, and 
it may be that they will wish to file a statement with the subcommittee toward 
the end of the proceedings if a statement appears warranted. 

May I say again how very much this association appreciates the invitation 
to participate. 

Most respectfully, 
JUSTIN L. EpGEeRTON, President. 


THE FEDERAL BAR ASSOCIATION, 
Washington, D. C., December 2, 1958. 
Hon. F. Epwarp Hésert, 
Chairman, Subcommittee for Special Investigations, 
House Committee on Armed Services, 
Washington, D.C. 

Dear Mr. CHAIRMAN: In reply to your letter of November 21, 1958, and your 
subsequent telegram, Messrs. E. K. Gubin and Frederick Sass, Jr., cochairmen 
of the Federal Bar Association’s Government contracts and procurement com- 
mittee, will appear at your subcommittee’s hearings on Thursday, December 4, 
1958. 

Messrs. Gubin and Sass are not authorized to speak officially for the Federal 
Bar Association, which has not had time to formulate such views at a meeting to 
its national council. However, both persons are well qualified in the area of 
your inquiry and can testify as individual members of our committee. 

Mr. Gubin’s address is 1025 Connecticut Avenue NW., and Mr. Sass’ address is 
4213 Leland Street, Chevy Chase 15, Md. 

Sincerely yours, 
Eary W. KIntNeEkr, President. 


Mr. Courtney. Mr. Chairman, the statistics which you asked be 
supplied in answer to the interrogatories are as follows: 

Total cost of operating this Board in the 2 years, $769,408. 

Total pay and allowances of all military personnel assigned to the 
Board, $95,483. 

Total salaries of all civilians, $447,630. 

Cost of supporting personnel, military or civilian, including clerical, 
$162,590. 

Expenditures for reporting and incidental expenses of this Board, 
$63,813. 

Part 2—Appeal statistics: Number of cases pending as of June 30, 
1958, 792. 

Number of cases pending at the close of business, June 30, 1956, 
811. 
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Number of cases disposed of in fiscal year 1957 and 1958, 1,421. 

Number of cases disposed of on jurisdictional grounds only, 89. 

Cases in which monetary value was not in issue for decision by 
the Board, 186. 

1. Termination for default only, 77. 

Sustained, 20. 

Appeal denied, 57. 

Interpretation of contract and specification and decisions on issues 
of fact, 26. 

Stipulation by the parties approved by the Board, 58. 

Miscellaneous, 24. 

Cases in which monetary value was in issue for decision by the 
Board, 627. 

Total amount of claims, $26,670,984. 

The amount of contractors’ claims denied, $12,764,736. 

Amount of contractors’ claims sustained, $6,380,443. 

The amount of contractors’ claims sustained in principal and re- 
manded to the contracting officer for negotiation of the amount or 
recomputation in accordance with the Board’s opinion, $7,519,804. 

The amount if any which was awarded over and above the amount 
of contractors’ original claim, $10,822. 

Tabulation of cases where a decision was longer than 2 years after 
appeal, 143. 

Those are the statistics for which you asked, Mr. Chairman. 

This morning we have the Department of the Army in the usual 
order first. 

Mr. Higgins here, the Assistant Secretary of Army for Supply and 
Logistics, and Deputy Assistant, Mr. Courtney Johnson. 

Mr. Higgins has a short statement. 

Mr. Hepert. Mr. Higgins. 


STATEMENT OF HON. FRANK H. HIGGINS, ASSISTANT 
SECRETARY OF THE ARMY FOR LOGISTICS 


Secretary Hicerns. Mr. Chairman and gentlemen, I am Frank H. 
Higgins, Assistant Secretary of the Army for Logistics. 

I have, sir, a short, few introductory remarks, not in a formal state- 
ment, if you please. 

First of all, I am here because of my extreme interest in this case, 
and of the very helpful considerations that you and your committee 
are giving in this area. 

This is further evidenced by the paper that you have just presented 
to us here today. 

This may call for additional research on our part. 

The Board has been under administrative supervision now for a 
number of years. Some months ago, I turned over and delegated the 
necessary authority to my Deputy here today, Mr. Courtney Johnson, 
to get into the many problems that the Board constantly presents from 
an administrative point of view. 

Mr. Johnson has made a very searching study of this for the past 2 
months. This has been helped by the inquiry of this committee. And 
he will present our case as we have prepared it to date, including five 
principal steps that have been taken to improve the efficiency and the 
effectiveness of this Board, Mr. Chairman. 
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This has been such a detailed job that it took a good part of one 
person’s time to get this together. 

Mr. Johnson has done this. He has top witnesses with him today 
which he will introduce in his presentation. So if it pleases the com- 
mittee, at this point, by further assuring you that this Board will also 
have my constant attention and surveillance, I would ask your permis- 
sion to turn the Army’s case over to my deputy, Mr. Johnson, who will 
present a prepared statement, and then recite some of the improvements 
that we feel we have made in this area. 

Mr. Hésert. Thank you, Mr. Higgins. 

Mr. Courtney. Mr. Chairman, I think the Secretary has another 
engagement and I don’t believe—there are any questions? 

Mr. Hépert. No questions. 

{ think he made a full and open confession, at a late date. 

Secretary Hicerns. Thank you, Mr. Chairman. 

Mr. Courtnry. You may be excused. 

Mr. Hepserr. Glad to see you again, Mr. Higgins. 

Mr. Courtney. Mr. Chairman, Mr. Courtney Johnson is here, ready 
with a prepared statement. 

Mr. Hésert. All right, Mr. Johnson. 


STATEMENT OF COURTNEY JOHNSON, DEPUTY ASSISTANT 
SECRETARY FOR THE ARMY FOR LOGISTICS 


Mr. Jonunson. Mr. Chairman and gentlemen, I am Courtney 
Johnson, Deputy Assistant Secretary of the Army, Logistics. 

I would like to interpolate here that I am not a heii. My 
background is engineering, manufacturing, and industrial adminis- 
tration. 

With me today, however, are Maj. Gen. George Hickman, the 
Judge Advocate General of the Army; Mr. Joseph H. Avery, Presi- 
dent of the Armed Services Board of Contract Appeals, and chair- 
man of the Army panel; Col. William M. Myers, deputy chairman 
of the Army panel; Col. Nathan Roberts, Chief, Procurement Law 
Division of the Judge Advocate General’s Department; and Mr. 
Welfare from my office. 

We are here today to present to you information on the activity 
of the Armed Services Board of Contract Appeals. This Board 
consists of 3 panels, 1 serving as the representative of the Secretary 
of each military department. By designation from the Assistant 
Secretary of the Army (Logistics) I am responsible for the adminis- 
tration of the Army panel, and my remarks therefore are primarily 
concerned with that panel. 

It is the responsibility of the Board to resolve disputes of fact be- 
tween the Government, and our contractors which may arise in the 
performance of Government contracts. Naturally, we would prefer 
that our procurement operations be carried on in such a way that 
these disagreements would never occur, but long experience has 
shown that they will occur. The purpose of the procedure which 
gives contractors the right to appeal to this Board is to provide an 
administrative method of settling these disagreements speedily and 
fairly, without the necessity of resorting to the courts. It is espe- 
cially important in purchasing defense materiel that our contractors 
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proceed with deliveries, even though disageements may arise in the 
course of the contract. 

The purpose of the procedure of appeal provided by the terms of 
our contracts is to permit us to proceed under our contracts, without 
jeopardizing supply of military equipment by prolonged legal pro- 
ceedings in the courts. 

Friendly and fair relations between the military departments and 
those in industry who supply our needs are vitally necessary to 
effective logistical operations. A method of settling honest dis- 
agreements in a fair, impartial, and orderly way is essential to 
maintaining this relationship. The procedure of appeal and reso- 
lution of disputes in which you are interested today, and the activity 
of the Armed Services Board of Contract Appeals, provides this 
method of settlement. 

The Board has precedent going back as far as World War I. If 
you should desire historical material, my staff will be glad to provide 
it. The predecessor, in the Army, for the present Board was the War 
Department Board of Contract Appeals created in 1942 by the Secre- 
tary of War, later changed to the Army Board of Contract Appeals. 
Following the creation of the Department of Defense, the Secretaries 
of the three service departments issued a charter establishing the 
present Armed Services Board of Contract Appeals, and the Army 
Board became the Army panel of the present three-department Board. 

The charter of the Board, issued in 1949, was signed by the Secre- 
taries of the three military departments, and approved by the Secre- 
tary of Defense. It created a joint Board responsible to the Secre- 
taries of the three military departments, with a president and chair- 
men of the three department panels. The chairmen serve as president 
on a yearly rotational basis. The charter provides that the Board 
shall act as the authorized representative of the respective Secre- 
taries in hearing, considering, and determining as fully and finally 
as might the Secretaries, appeals by contractors from decisions on 
disputed questions by contracting officers under contracts requiring 
decision by the head of the department. 

The Army panel of the Board now consists of nine members. These 
members are attorneys selected on the basis of legal experience, judi- 
cial temperament, and knowledge of the problems arising from Gov- 
ernment contracts. Contrary to some reports which you may have 
heard, no effort is made to select members who might be biased in 
favor of the Government’s position. I believe the Board enjoys a 
high reputation for impartiality among the members of the bar who 
appear before it. 

All appeals considered by the Armed Services Board of Contract 
Appeals arise under the disputes clause required to be included in all 
formal armed service contracts. The clause provides that whenever 
there is a dispute as to a question of fact between the contractor and 
the contracting officer, the contracting officer shall make a finding of 
fact and serve a copy thereon on the contractor. 

The contractor has 80 days from the date of receipt of the finding 
in which to submit an appeal therefrom. The notice of appeal is for- 
warded to the recorder of the Armed Services Board of Contract 
Appeals, who places the case on the Board’s docket. Under the 
Board rules, the contractor must file a complaint within 30 days after 
receipt of notice that his appeal has been placed on the docket. 








796 ARMED-SERVICES BOARD OF CONTRACT APPEALS 


The Chief Trial Attorney, who represents the Government before 
the Board, is required to fine an answer to the complaint within 60 
days after service thereof. These latter two periods of time are sub- 
ject to being extended by the Board. Normally, within 15 days after 
filing the Government’s answer the Chief Trial Attorney informally 
negotiates a hearing date with the contractor or his legal representa- 
tive. When a date is established which is agreeable to the Board and 
both parties, the case is set and is then heard. 

Since the calendar is published a month in advance, under normal 
procedure the hearing is set for the month following the filing of the 
Government’s answer, unless the parties agree on a later date. 

The Board rules require that briefs be filed within 20 days after 
hearing, or within such period of time as may be allowed by the Board. 
Normally, the Board allows appellants 30 days from receipt of the 
transcript of the hearing. Reporting for the Army panel is performed 
under contract. The transcript is usually delivered by the contract 
reporter between 13 and 30 days after the hearing, depending on the 
length of the hearing, and the current workload of the reporter. 

he Government either files a brief simultaneously with the appel- 
lant or may, in an appropriate case, be granted permission to file 
within a designated number of days following the filing of appellant’s 
brief. When simultaneous briefs are filed, the parties are normally 
allowed 15 days within which to file briefs in rebuttal. Following the 
filing of briefs, there is no specific period of time in which the Board 
must render a decision. 

However, our statistics for fiscal year 1958 show that the median 
time required after receipt of final briefs for Army panel decision was 
47 days. From these figures, it is apparent that the processing time 
under the present rules for a typical appeal, assuming that each party 
takes the full time allowed for each procedural step, that no requests 
for extensions of time are made by either party, and that no unusual 
delays occur, would be approximately 255 days or 814 months. 

These rules which I mentioned, incidentally, were developed in 1955 
after consultation with representatives of the American, Federal 
and District Bar Associations, and in the light of the report of the 
President’s Conference on Administrative Procedures. 

Either party may file a motion for reconsideration within 30 days 
after receipt of the decision of the Board. If no motion for recon- 
sideration is filed by either party, the decision becomes final. 

The information we have already forwarded to the committee will 
indicate that the Army panel in fiscal year 1957 and 1958 disposed of 
a total of 876 appeals. I believe it is important to point out to the 
committee that an appeal is docketed by the Board, as soon as the 
notice of appeal is received. Such appeals do not always result in 
hearings and decisions by the Board. The parties may settle the dis- 
pute, or the trial attorneys may be able to settle it, or the appellant 
may withdraw his appeal for his own reasons. 

I point this out to make it clear that when we speak of a given 
number of cases on the docket, we do not mean that there are that 
number of cases awaiting a hearing or decision by the Board itself. I 
believe the Board may have been unjustly criticized in the past becanse 
of misunderstanding on this point. 
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Of the 876 appeals disposed of by the Army in these 2 fiscal years, 
536 resulted in Board decisions and 340 were disposed of in other 
ways—mostly by settlement between the parties. 

I believe one of the primary points which you are interested in to- 
day has to do with the length of time required to dispose of a case be- 
fore the Board, and whether the Board is accomplishing the objective 
of timeliness in settling disputes. 

Of the cases disposed of by actual decisions by the Army panel in 
fiscal year 1958, it required a median time of 315 days per case, or 372 
days average time. The difference between the median and the aver- 
age times is due to a small number of appeals which because of their 
difficulty and complexity required an unusually long period of time 
for preparation, presentation, and decision, and to a larger number 
on which administrative action was suspended awaiting action by the 
appellant contractor, or to permit the parties to attempt to settle the 
disputes by negotiation. 

I will comment later on some of the causes which tend to force 
these averages up. I believe you will find that these periods of time 
compare very favorably with the Federal courts. 

If you will analyze the total number of cases on the Army docket 
and the status of the cases, you can get a fairly accurate picture of 
what is delaying the resolution of some cases. As of November 1, 
1958, there were 374 cases on the Army docket. The status of these 
cases at that time was as follows: 

Awaiting administrative disposition, 27. This relates to all ap- 
peals which it is reasonably anticipated will be settled by the technical 
services without formal Board action. 

Awaiting agency or court action, 35. 

These are all appeals on which the Board is withholding further 
action pending action by agencies other than those in the Department 
of Defense (such as the Department of Justice) and the courts. 

Awaiting prehearing conference, 1. 

Those cases where prehearing has been scheduled in order to sim- 
plify the presentation at the formal hearing. 

Awaiting action by appellant, 118. 

All cases where the next procedural step should be taken by the 
appellant. 

Awaiting action by Government, 94. 

All cases where the next procedural step should be taken by the 
Government, and any case which does not fall in the other seven cate- 
gories. Example: The answer has been filed but the case has not been 
set for hearing. 

Set for hearing, 35. 

All cases where a definite hearing date has been established and the 
notices have been sent out. 

Awaiting transcripts or briefs, 22. 

Cases which have been heard or submitted on the record, and which 
are awaiting briefs, transcripts or affidavits. 

Opinions being prepared, 42. 

Cases which are completed except for the opinions to be rendered by 
the Board. This totals 874, which is the figure I previously mentioned 
which are on the docket as of the 1st of November. 
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You will see from these figures that it is beyond the ability of the 
Army to dispose of about half of these cases, either because of the 
request of the Department of Justice or because action must be taken 
by the appellant. 

At times, there have been statements made that the Board has 
tended to favor the Government’s case and at other just the opposite— 
that it has tended to favor contractors. Such complaints can always 
be expected where adversary proceedings are involved. While I do 
not believe that much can be proved by statistical results in such pro- 
ceedings, I point out for your information that in fiscal years 1957 and 
1958, out of 409 appeals disposed of by the Army panel by decision 
in which claims aggregating over $16,700,000 were in issue, 170 in- 
volving some $6,730,000 were decided in favor of the Government, and 
939 involving some $9,973,000 were decided in favor of contractor 
either in whole or in part. 

Of this $9,973,000, $4,405,000 represents claims sustained, and about 
$5,568,000, represents cases in which the appeal was sustained in prin- 
ciple and remanded to the contracting officer for negotiation of the 
amount or recomputation in accordance with the Board’s opinion, and 
contract provisions. 

About a year ago we began taking a careful look at the operation of 
the Army panel, seeking ways to improve its operations and to reduce 
the number of cases pending before it. We believe we have made real 
progress and I would like to report some of the things we have done. 

In September 1957 there were 594 cases on the Army docket. This 
number has been reduced to 374 as of Nove 
tion of 220 oe in addition to the normal work of handling i incom- 
ing cases. I do not believe that we have prejudiced the rights of 
appellants or failed to oka the Government’s interests in these 
cases. In order to centralize the administrative burden of day-to-day 
operations, the chairman of the Army panel has delegated the deputy 
chairman such administrative duties as preparing statistics, assign- 
ing cases among the members, and similar time-consuming but neces- 
sary duties. 

I have been meeting once a month with the chairman and his deputy 
to examine the causes for delay in cases docketed more than 1 year. 
These conferences have provided a useful tool to keep the Assistant 
Secretary’s immediate office aware of the status of the panel’s work- 
load. In cases where the appellant has abandoned his appeal or 
refused to comply with the Board rules in filing necessary papers, 
the trial attorney moves the Board to dismiss the appeal. Similarly, 
when our procuring activities have delayed in forwarding necessary 
reports, the Deputy Chief of Staff for Logistics follows up and takes 
corrective action. 

I have already referred to the fact that either party may move the 
Board for reconsideration within 30 days after a decision. We have 
recently required the procuring activities to review the Board’s deci- 
sions and to move for reconsideration in any case in which they might 
feel the Board’s decision to be wrong. 

If in any such case, the trial attorney does not move the Board, he 
must report to my office his reasons. We believe that this is desirable 
to insure that the Government’s interests in these disputed questions 
are fully protected. Every effort is being made to insure that the 
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interests of neither party is prejudiced, and that disputed questions 
are resolved fairly and impartially, in the light of all material facts, 
the terms of the contracts, and the applicable law. 

In closing, I want to refer to a procedure we are about to put into 
effect, which we hope will go far toward quick but proper settlement 
of small appeals. 

The three services have recently agreed to institute an Optional 
Accelerated Procedure for the handling and disposition of cases in- 
volving $5,000 or less in amount. The use of this procedure will be 
optional with the contractor, subject to the concurrence of the service 
concerned. It is hoped, through this procedure, to dispose of the 
small money cases with less time delay and at a saving to both the 
Government and the contractor in litigation costs. Under it, the 
case is heard and disposed of by a single member of the Board. Unless 
the contractor specifically requests otherwise, it will be considered on 
the record. 

If there is a hearing it is at a place and time agreeable to the parties, 
not necessarily in Washington—if possible reasonably near to the 
residence of the contractor, and the witnesses. The decision will be 
rendered in short form without the writing of a lengthy legal opinion 
(although the hearing member is required to state in the file the 
reasons for his decision). In view of the abbreviated procedures, the 
opinion will not be considered as a precedent. While, without ex- 
perience in the use of this procedure, we are unable to anticipate the 
frequency with which the contractors will request this short form 
rather than the full Board approach, we have great hope that it will 
move the small cases along faster and thus contribute to a faster dis- 
position of the entire docket of cases before the Board. We believe it 
will be especially valuable to the small-business man in giving him a 
quick and simple way of settling disputes. We will modify this pro- 
cedure as may be necessary as we go along. 

And I would like to interpolate here, gentlemen, to emphasize the 
fact that one of the reasons for this procedure is to reduce the expense 
to the small-business man, the small contractor, who has a small claim, 
but who is subject to a very considerable expense if he has to come 
to Washington maybe once or more than once or retain attorneys in 
Washington or send his attorneys to Washington and his witnesses, and 
so forth. 

Gentlemen, I believe that your interest in this important activity 
is the same as ours—that is, to provide for the fair and speedy resolu- 
tion of disagreements between our contractors and our contracting 
agencies. We would welcome any comments or suggestions the com- 
mittee or your staff may have which might improve its operations. 

Thank you. 

Now, I would like to continue for a moment without any prepared 
statement. 

We have recently worked out five procedures which we believe will 
improve the operations of the Board. The reason they are not in- 
cluded in my statement or in the documents is that we just got the 
verbal approval of the Secretary of the Army the day before yester- 
day in the evening. 

We will ask to submit the full documents, and the full implementa- 
tion of this to your committee as soon as they are prepared, and have 
been put into effect, which will be very shortly. 

33333—59 —2 
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The first is an instruction to the Board limiting awards to the amount 
claimed. 

I am going to say this very simply and perhaps could expand on 
any one of these, if you wish. 

The second is in relation to motions for reconsideration. We are 
requiring that the chief of the technical service examine decisions 
adverse to his service, and if he thinks that they are in error, we are 
requiring him to make a motion for reconsider: ation. 

The third is a review of adverse decisions by the trial attorney and 
technical service chiefs in this respect. If after a motion for recon- 
sideration has been refused—or the case goes before the Board and 
there is a reconsideration, and the Board’s decision still (in the 
opinion of the chief of the technical service) is erroneous, we are 
saying that that case shall be—that the chief of the technical service 
will hold up the payment on that case and will refer it to the Judge 
Advocate General, who after 5 days will refer it to the Office of the 
Assistant Secretary of the Army, with a view to getting the opinion 
of the ¢ ‘comptroller General if we think that that is the proper thing 
todo. This is a further protection of the Government’s interests. 

(4) In relation to the questions of the Board trying cases of law, 
there has been in existence since July 4, 1944, a memorandum issued 
by the then Secretary of War, which gave the Board broader latitude 
in relation to the trying of cases on the law than is provided in the 
charter of the Board. This was a War Department, then an Army 
document. 

That document remained in effect and the Board relied on that 
document in extending their province into certain decisions on the 
law, rather than purely on the facts. That document is now being 
rescinded, so that the Army panel will operate on the charter exactly 
as the Navy panel now does. 

The Air Force, I believe, has continued to rely on this document 
also, but it will now be rescinded. 

And fifth, we have made this provision. Where the chief of the 
technical service feels that a case is of such complexity and has, we 
will say, technical aspects which are very difficult to explain from 
one person to another, the chief of the technical service now will have 
the right to designate, after consultation with the Judge Advocate 
General, a technical service lawyer who is thoroughly familiar with 
the case to be detailed to the chief trial attorney as the trial lawyer 
in that case. Thereby presentation of the technical service’s full 
information will be assured in the hearing of the case. 

Now, those five improvements we believe, and that we think will 
improve the operations of the Board materially—as I said, I would 
like to give you those formally as soon as we have them all in formal 
form. 

(The information supplied is as follows :) 


DECEMBER 10, 1958. 
Hon F. Epwarp HE&sert, 
Chairman, Subcommittee for Special Investigations, 
Committee on Armed Services, House of Representatives. 


Dear Mr. CHAIRMAN: In the course of testimony before the subcommittee by 
the Department of the Army witnesses on December 4, 1958, I had occasion to 
refer to recently approved actions on five points to be taken by the Army in 
connection with appeals before the Armed Services Board of Contract Appeals. 
At that time I agreed to send to the subcommittee a statement on these five 
points. 
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I am pleased to forward this information herewith. The five points are— 

(a) Limitation of decisions by the Army panel to awards to appellants 
in an amount no greater than that claimed in the pleadings. 

(b) Regulations to insure that the Government’s interests are adequately 
protected by motions for reconsideration in appropriate cases. 

(c) Procedures to provide for advance decisions by the Comptroller Gen- 
eral of the United States prior to payment in cases where the chief of a 
technical service believes this desirable. 

(d)Rescission of the memorandum of July 4, 1944, from the then Secre- 
tary of War, which will limit the authority of the Army panel on questions 
of law. 

(e) Provision that in exceptional cases the chief of a technical service 
may detail his own attorney to the chief trial attorney for presentation of 
the Government’s case before the Board. 

You will find attached enclosures covering each of these points. Formal direc- 
tives on these points are being issued, and they will contain the same language 
set forth in these enclosures. Copies of these directives will be furnished to 
the subcommittee as soon as available. 

I hope this information will be of assistance to the subcommittee in its study 
of this important activity. I will be happy to provide any further information 
that may be desired. 

Sincerely yours, 

CouRTNEY JOHNSON, 
Deputy Assistant Secretary of the Army (Logistics). 


ENCLOSURE 1 


LIMITING AWARDS TO THE AMOUNT CLAIMED 


1. The Army panel is directed to limit an award to the amount, if any, claimed 


by a contractor in his pleadings and, otherwise, not to grant relief greater than 
that claimed. 

2. So that there is uniformity among the three panels and, particularly, that 
the chairmen of the Navy and of the Air Force panels, when considering Army 
cases, Shall be governed by the same policy, proposal will be made to the cogni- 
zant Assistant Secretaries of the Navy and of the Air Force that— 

(a) Paragraph 7 of the charter of the Board be amended by adding a 
second sentence as follows: 

“The Board shall not find for a contractor in an amount greater than 
that set forth in the pleadings and shall not otherwise grant relief greater 
than that sought by him.” 

(b) Rule 5 of the rules of the Board should be amended by inserting a 
new second sentence as follows: 

“The decision of the Board may not be in an amount, if any, greater 
that that claimed in the pleadings before the Board, and the decision may 
not otherwise grant relief greater than that claimed by the contractor.” 


ENCLOSURE 2 
MOTIONS FOR RECONSIDERATION 


1. The heads of the procuring activities shall review all decisions of the Armed 
Services Board of Contract Appeals with respect to their contracts, and, in the 
event they are of the opinion that any such decision is clearly erroneous, shall 
request the chief trial attorney, within 10 days of the receipt of the decision, to 
move the Board for reconsideration, giving the grounds relied upon to sustain 
such a motion. The chief trial attorney shall file a motion for reconsideration 
upon the request of the head of the procuring activity, or, if he disagrees that 
such motion is appropriate, shall forward the request, together with his reasons 
in opposition within 5 days to the Assistant Secretary of the Army (Logistics) 
for decision. In all other cases the heads of the procuring activities may re- 
quest the chief trial attorney to file such motion. 

2. The chief trial attorney shall independently review all decisions of the 
Armed Services Board of Contract Appeals involving Army contracts and, in 
the event he considers any such decision to be clearly erroneous, shall file with 
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the Board a motion for reconsideration. In all other cases he may file such 
motion. 

8. Motions for reconsideration filed by either party which are referred to the 
Army Contract Appeals Panel for a ruling shall be decided by the division which 
rendered the decision on the appeal. Upon the request of either party, the 
motion shall be heard by the full division. At such hearing, the Government’s 
case normally shall be presented by the chief trial attorney, assisted by the trial 
attorney who argued the Government’s case on the appeal and an attorney 
designated by the head of the procuring activity. 


]IXNCLOSURE 3 
ADVANCE DECISIONS BY THE COMPTROLLER GENERAL OF THE UNITED STATES 


If the chief of a technical service is of the opinion, after a rehearing by the 
Armed Services Board of Contract Appeals or refusal of the Board to grant a 
rehearing, that the file should be referred to the Comptroller General for ad- 
vance decision prior to payment, he will (a) forthwith so advise the Judge 
Advocate General setting forth his reasons therefor, and (0) instruct the con- 
tracting officer concerned to withhold submission of the voucher thereon, The 
Judge Advocate General will, within 10 days after receipt of such advice, report 
the same to the Assistant Secretary of the Army (Logistics) with his 
recommendations. 


ENCLOSURE 4 
DEPARTMENT OF THE ARMY, 
Washington, D. C., 5 December 1958. 
Memorandum for Chairman, Army Panel, Armed Services Board of Contract 
Appeals 
Subject: Rescission of Memorandum of July 4, 1944, Relating to the War De- 
partment Board of Contract Appeals 
The memorandum for the War Department Board of Contract Appeals, sub- 
ject: Disposition of Appeals, dated July 4, 1944, signed by the then Secretary 
of War, is hereby rescinded. 
(Signed) Wilber M. Brucker, 
(t) Wurtser M. Brucker, 
Secretary of the Army. 


ENCLOSURE 5 
PRESENTATION OF THE GOVERNMENT’S CASE 


When the chief of a technical service decides that an appeal before the 
Armed Services Board of Contract Appeals will involve difficult operational 
and technical facts and has particular significance to that technical service he 
may, on or before the filing of the comprehensive report and after consultation 
with the Judge Advocate General, detail to the chief trial attorney an attorney 
of his technical service who has the necessary knowledge and who will be an 
attorney of record and act as the trial attorney for the case in each of its stages. 


Thank you very much, Mr. Chairman. 

Mr. Hesert. Now, Mr. Secretary, may I ask you the one question ? 

You think the continued operation of this Board is justified ? 

Secretary Jonnson. Yes, Mr. Chairman, I do think so. 

Mr. Héserr. Do you think that it has administered its responsibility 
to the maximum ? 

Secretary Jounson. No, sir; I don’t think—I don’t know whether 
we ever can get a Board that will do everything just exactly right. 
I think there are many things about the Board that can be improved, 
and we are in the process of doing that, both as to the speed of 
decision and such things as I have recited to you here. 
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I believe that the very close contact that we are maintaining, that 
is that I am maintaining with the Board, will inevitably have a bene- 
ficial effect, because the things that delay or that cause difficulty will 
come up to me at regular intervals, and I think it will give an oppor- 
tunity to correct many things which might perhaps in minor detail 
but with cumulative effect cause the Board ot be less effective than 
we would like it to be. 

Mr. Hésert. Do you consider that the outlay of some three-quarter 
million dollars is justified on the basis of the return to the Govern- 
ment ¢ 

Secretary JonHnson. Yes, sir; I do. 

Mr. Héserr. You think that is an economical operation ? 

Secretary Jounson. I think it is as economical as it can be, consid- 
ering the number of cases that the Board has to handle. 

I am speaking now of the Army panel. 

Mr. Hésert. Now, I notice one of the recommendations you make, 
the first one, is that there will be no claim beyond that which was 
originally claimed or awarded. 

Secretary Jounson. Yes, sir. 

Mr. Hésert. My recollection is that reverses the decision in the 
Raylaine case. 

Secretary Jounson. Yes, sir. 

Mr. Héserr. Is that specifically correct ? 

Secretary Jonnson. Well, it isn’t retroactive as far as I know. 

Mr. Hépert. Not retroactive ? 

Secretary Jounson. That is correct. 

Mr. Héserr. But it does take cognizance of what did take place in 
the Raylaine case ? 

Secretary Jounson. Yes, sir. 

Mr. Hésert. That causes this new suggestion or new motion? 

Secertary Jounson. Since the authority of the Board is a delega- 
tion from the Secretary of the Army, the Secretary of the Army says 
that they will not now grant any claim in greater amount than that 
claimed by the claimant in his pleadings. 

Mr. Hezert. Has the Board or have you in these recommendations 
or considerations taken into consideration prescription ? 

“Prescription” means limitation, in my lay understanding. For 
instance, the Raylaine case, again, was reversed after 16 years. 

Secretary Jounson. A statute of limitations. 

Mr. Héserr. A statute of limitations, if you want to call it. 

Secretary Jounson. Mr. Chairman, I would like to comment on that 
as a layman and would then perhaps like one of my very able legal 
witnesses here to comment on it. 

We have had a lot of discussion about that, because you have brought 
that to our attention. 

My personal opinion is that we should not impose unilaterally a 
limitation on contractors that is not imposed in other Government 
operations, on contractors with other departments, and with the public 
in general, let’s say. 

Providing the time element is carefully considered, I personally 
would see no objection to having a limitation. But it seems to me 
that we should not impose it unilaterally and just say, “We are only 
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going to give you so much time to do this.” Some of these things take 
a long time. 

For instance, if you have a cost-plus-fixed-fee contract which is a 
large one and the settlement of which involves a great deal of account- 
ing investigation, a lot of time may pass even before the point in dispute 
appears, because it appears during the final accounting of the case. 
It can appear then, let me say. 

So to figure just how many days or months or years you are going 
to allow the contractor for putting in his appeal may impose a very 
serious hardship on the contractor. 

While as I say—I think if that fact could be taken into consideration, 
in my opinion, a limitation period might be desirable. 

I just don’t know how you can do it, how you can figure it out. I 
think that the contractor, let’s say, should retain the right to appeal 
for what he thinks is owed him that hasn’t been paid him within the 
limits of the law, without having any exceptional limitation put on 
his action. 

Mr. Héserr. Well, the concern of the subcommittee, as I under- 
stood it in the Raylaine case and during those hearings, consisted of an 
opinion that the books were always open and that a contractor never 
knew where he stood. 

Now, there is not anything very difficult that I can see in imposing a 
certain time of limitation. It is done in other areas of law, the 
Internal Revenue Department, as an example. I think their limita- 
tionis3 years. And of recent vintage, I think they have always placed 
a limitation even on fraud, which heretofore they had never done. 

So why would it be difficult in this area to impose a statute of limita- 
tions? 

Secretary Jounson. Mr. Chairman, may I ask General Hickman 
to contribute to this? Because I don’t think I am sufficiently aware 
of the legal aspects of it to answer properly. 

Mr. Héserr. General Hickman. 

General Hickman. Mr. Chairman, in the first place, the contracting 
provision that gives rise to Armed Services Board of Contract Appeals 
cases has a 30-day statute of limitations, actually, because unless the 
contractor appeals from the decision of the contracting officer, which 
is adverse to him, within 30 days, then he can’t avail. 

So, you have there probably the shortest statute of limitations, 
that is built within this particular clause that the Government has. 

Mr. Héserr. That is the shortest. But in the Raylaine case it was 
16 years. 

General Hickman. Well, to use the Raylaine case, sir, is to bring an 
unusual situation which involved 

Mr. Héserr. That is an understatement, an unusual situation. 
I admit that. 

General Hickman (continuing). A reversal by the Comptroller 
General some 16 years after the original—15 years after their original 
opinion. 

Perhaps in general justice, if the Comptroller General is going to 
change, then the armed services should look at the problem at that 
point to give whatever justice the appellant ought to have at that 
point. 
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Then in general, of course, in the contractual field, the Government 
has a 6 years’ statute of limitations. But in order for the contractor 
to come in, he must satisfy this 30-day clause of appealing. 

Mr. Héserr. That is imposed upon the contractor and not upon the 
Government ? 

General Hickman. No, sir; the contractor. 

Mr. Hépert. Now, Mr. Secretary, just one other question. I do not 
want totake up all thetime. I would like some comment on the situa- 
tion of the Curtiss-Wright case. 

Now, this case—to give you the background of the committee and 
in order to clear the record of any implications 

Secretary Jounson. Yes. 

Mr. Héserr (continuing). The attention of this particular case 
was directed by the Comptroller General, who found, in his opinion, 
that the Curtiss-Wright Corp. did owe the Government a certain 
amount of dollars for the use of tools. 

Now, why has it taken so long as to decide that case when it is a 
matter of fact? And then send up a gobbledygook opinion which says 
nothing except, “Let’s look at it, and find out what we haven’t found 
out yet.” 

Those are the kind of cases that concerns this committee. We don’t 
know whether Curtiss-Wright owes them money or not. We will say, 
the Comptroller General says it owes them money. Now, why hasn’t 
the Board made a decision, made a decision of whether it owes or 
doesn’t owe? 

Secretary Jonnson. Mr. Hébert, I believe that case is an Air Force 
panel case. 

I don’t think I can comment on that. 

Mr. Hésert. That is correct. I will withdraw that, then. I was 
in error there. Chalk one up against me. I knew it was in the area 
of consideration by the Board. 

Mr. Hess? 

Mr. Hess. Yes. 

‘Mr. Secretary, I want to compliment you on the five suggestions 
that you propose, for changes in the procedure before the Board. I 
think it is a step in the right direction. 

Secretary Jounson. May I say it is beyond a proposal. We are 
going to do these. 

Mr. Hess. I see. 

Secretary Jounson. This has been decided. It is just that we 
haven’t the documents completed yet. 

Mr. Hess. I understand. 

Now, let me refer to your statement in which you, on page 10, 
mention the fact that the three services have agreed on an optional 
accelerated procedure on those contracts of $5,000 or less. 

Do you happen to have the figures as to how many of the contracts 
would fall in that category ? 

Secretary Jounson. I haven’t, but possibly we have here. 

Have we those figures ? 

Mr. Welfare tells me it is approximately 20 percent of the total 
number of appeals. 

Mr. Hess. Twenty percent. 

I note from the chairman’s statement here that in fiscal years 1957 
and 1958 the total number of contracts entered into by the Govern- 
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ment was 7,837,000 and only 183,000 of that number were in excess of 
$10,000. That shows that the great number of them are $10,000 
or less. 

Would it not be better to make this figure $10,000 instead of $5,000 ? 
Because $10,000 is a pretty small contract. 

Secretary Jounson. Well, I am glad you brought that up, Mr. 
Hess, because we have been talking about that a lot. 

We are exploring this procedure. We never have done this. We 
don’t know whether the contractors will actually want to do it. It 
is optional with them. 

We thought it would be better for us to start at $5,000 and then if 
we found that the procedure worked and was satisfactory to all 
parties concerned, we might try it then at $10,000. We might even 
conceivably go higher, later. 

I think there might be some other comments about this that per- 
haps Colonel Roberts could contribute. 

‘olonel Rozerts. I think, sir, you have answered that question. 

Mr. Hess. You are considering it, however ? 

Secretary Jonnson. Yes, sir. 

Mr. Hess. You want to see how the $5,000 will work ? 

Secretary Jounson. We want to try it for perhaps 6 months or a 
year. We want to see how many contractors take advantage of it 
and see whether it is a satisfactory procedure to both the Government 
and the contractors. If it seems so, possibly we can expand it further, 
say, to $10,000. 

Mr. Hess. As a matter of fact, it is returning to the old procedure 
prior to the creation of the Board of Contract Appeals, is it not, when 
the Secretary decided the matters? 

Secretary Jounson. I don’t know. My knowledge doesn’t go back 
that far. 

Mr. Hess. Of course, prior to the establishment of this Board, the 
Secretary handled all appeals, as I understand. 

Colonel Roserts. It is not a return to a secretarial procedure. 

Mr. Hess. No, I understand that. But I say it is similar to the 
rocedure we had under the old system of the Secretary making the 
ecision. 

Colonel Roserts. No—— 

Mr. Hess. One man makes a decision. 

Colonel Roserts. It is not, because it is still within the concept of a 

Contract Appeals Board. 

Mr. Hess. Oh, I understand that. I understand that. But it is 
one man. 

Colonel Roserts. Yes, sir. 

Mr. Hess. The same as the Secretary was one man deciding the 
question. 

Colonel Roperts. Yes, sir. 

Mr. Hess. Have you any idea what the cost was in the old days 
when the Secretary decided all of these appeals, as compared to the 
cost we have now, of three-quarters of a million dollars? 

Secretary Jonnson. No, I haven’t sir. I haven’t any idea. 

Mr. Hess. All right. 

Just one other question, and that is with reference to the trial 
attorney. 

Is the trial attorney as a rule a military man? 
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Secretary Jounson. The trial attorney is an officer in the Judge 
Advocate General’s Department. 

Mr. Huss. In all cases ? 

Secretary Jounson. The chief trial—I understand there is one 
civilian attorney. 

General Hickman. That is right. 

Secretary Jonnson. The chief trial attorney is a J AG officer and all 
but one of the other trial attorneys are Judge Advocate General 
officers. 

Is that correct, General ? 

General Hickman. That is on the Army panel, yes, sir. 

Secretary Jonson. On the Army panel. 

Mr. Hess. Has any consideration ever been given to turning this 
over entirely to civilian lawyers in the department, men who are 
versed in these matters, who are assigned to the procurement agencies 
and who know those cases ? 

Secretary JoHNson. Mr. Congressman, a great deal of considera- 
tion has been given to it. I can speak to this with feeling because 
Ihave been giving it consideration sleet with others. 

Now, here is the situation. We had from the technical services last 

ear about 350 cases that had to be tried by trial lawyers. For the 
nefit of the civilian lawyer from the technical service handling that 
case, it would have to be that he had a knowledge of the case. Other- 
wise, I could see no benefits. 

You then have to visualize civilian lawyers coming into Wash- 
ington to try cases, not 350 times, but possibly 2 or 3 times 350 times, 
because an appearance more than once on a case is certainly not 
unusual. 

Therefore, you take them away from their regular jobs and you 
also create quite a lot of travel expense. 

Now, instead of making such a broad conclusion as that, what we 
have done is 1 of these 5 points that I enumerated this morning. 

We have given to the technical service chief the right in any case- 
and that could be conceivably all the cases. Of course, it won’t be, 
because he wouldn’t want to exercise the right in all cases. But in 
any case where he thinks it is necessary for the peculiar and particu- 
lar knowledge of his own attorney to be the lead attorney on that 
case, he can so stipulate. 

Mr. Hess. Yes. 

Secretary JoHnson. And we believe that we have covered that 
situation very well in that way. 

Mr. Hess. I think that is a step in the right direction, too. 

I have no objection, none whatsoever, to military ‘lawyers ji in the 
JAG’s office. But we all know that they serve in this billet for a 
period of time and then they are transferred to another billet. I 
think we better serve the Department of the Army by having civilian 
attorneys who specialize in this particular work representing the 
Government before the Board. 

Secretary Jonnson. May I ask General Hickman to comment on 
this point, sir? 

Mr. Hess. Surely. 

General Hickman. The attorneys in the trial attorney’s office of 
my office are officers who are carefully selected, who by and large 
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have had lengthy procurement law experience, either overseas or 
somewhere in the United States. 

They are selected on the basis of their abilities to talk on their feet, 
to be a trial lawyer as such, rather than one who is especially competent 
and skilled in the matter of advising the contracting officer on all of 
the nuances of the problems that confront the contracting officer in his 
day-by-day activities with the contractor. So that he starts with this 
background and then appearing daily before the Board of Contract 
Appeals, he gets increased skill in advocacy. 

So, there is this problem to be considered as well, of putting the best 
foot foremost, and that is no censure or criticism of the attorney who 
— be advising the contracting officer. 

nfortunately, all lawyers are not best on their feet. All are not 
best house counsel for others. 

So we are trying to select the people who are presenting our cases, 
who would be the best. 

This new system will engraft into our current system the proposi- 
tion of bringing forward the man especially in a case where an opera- 
tional know-how is especially important in winning the case for the 
Government. 

Mr. Hess. I will grant you all that, General. You select the best 
man who you can select for this particular billet, and of course he does 
learn over a period of 2 years that he might be assigned there. But 
just about the time he reaches perfection, he is changed. He is sent 
someplace else. 

Personally, I would prefer, if I was operating it, to have some ci- 
vilian there who you know is going to stay right there and make a 
career of it and specialize in that particular work. 

General Hickman. Of course, they don’t always stay either, sir. 

Mr. Hess. Of course, I realize that. 

That is all, Mr. Chairman. 

Mr. Hépert. Mr. Bates. 

Mr. Bares. Mr. Secretary, with reference to the $5,000, you indi- 
cate that the services have agreed to the handling and disposition of 
cases involving $5,000 or Jess. What is a case in that instance? 

Secretary Jounson. An appeal, an appeal where the monetary 
amount claimed is less than $5,000. 

Mr. Bares. Is that the amount in dispute or is it the total amount 
of the contract ? 

Secretary Jounson. No, no; it isthe amount in dispute. 

Mr. Bates. The amount in dispute? 

Secretary Jonnson. Yes, sir. 

Mr. Bares. Now, under that particular suggestion that this con- 
tractor would disagree with a single member of the Board, could he 
have recourse to the full Board ? 

Secretary Jounson. No, sir. 

Mr. Bares. He could have? 

Secretary JouHnson. No. Hecould not. 

Mr. Bares. I see. 

Now, it looks as though in the last year you made a pretty good 
record, reducing the number of cases by 220. 

Secretary JoHnson. Yes, sir. 
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Mr. Bates. What would you give as the reason for that large 
reduction in the number of cases before you ? 

Secretary JoHnson. Well, I think you can say that the reason is 
administrative attention. That is kind of patting myself on the 
back, but at least that is one reason. I think it is mainly that, that 
we have been concentrating on this problem. 

Mr. Bates. Well, I just wondered how many of those particular 
cases were encompassed in a change in procedure whereby the trial 
attorney moves the Board to dismiss appeals when the contractor 
involved fails to comply with filing necessary papers. You could 
wipe out an awful lot of cases overnight just doing that. 

Secretary Jounson. Colonel Myers, can you speak to that? 

Colonel Myers. As far as I know, sir, the answer is none, because 
that procedure is of recent origin. 

Secretary Jonnson. It is one of the steps we have taken. 

Mr. Bates. Well, what would you say is the major factor? 

Colonel Myers. Two, sir. Additional personnel assigned and a 
group of very similar cases, in which the basic principles governing 
the cases having been established, the other cases fell in line quite 
easily on the basis of an ascertainment of the particular facts of the 
case. 

Mr. Bates. How many new people have you added ? 

Colonel Myers. Sir; the new people were added in 1957 and 1958. 
They consisted of 2 individuals as consultants and 1 was a trial 
attorney, examiner, or someone. 

Colonel Myers. Yes; trial examiners. We have lost those now, 
incidentally. There were two individuals who joined the Board as 
experts and consultants primarily, sir, to increase the working per- 
sonnel of the Board in the same manner that a court adds commis- 
ee We had an additional trial examiner also during that period 
of time. 

Mr. Bates. Now, you had 12 members before that time. 

= Myers. The Army panel, sir, had 10 members, as I under- 
stand it. 

Mr. Batgs. You had 10—you have 10 today ? 

Colonel Myers. We have nine now, sir. 

Mr. Bates. You have nine, sir? 

Colonel Myers. There is one vacancy unfilled. 

Mr. Bates. Now, you added two consultants and a trial attorney, 
and you don’t have those any longer. 

Colonel Myers. Trial examiner. 

Mr. Bares. Trial examiner. You don’t have those any longer? 

Colonel Myrrs. We had two trial examiners. We now have one 
trialexaminer. Consultants, we do not have. 

The reason, I might state, sir, is that the backlog is pretty well 
broken and the people are added as the administrative decision indi- 
cates—as administrative judgment indicates more people are needed 
to break the backlog. 

The backlog having been broken, it was the opinion of those in 
administrative responsible positions that the expense of these addi- 
tional personnel could be saved and that the present membership, 
and with the one trial examiner, could continue to reduce the unre- 
solved cases and keep up with the cases as they came in. 
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Mr. Bares. Well, now, that was the first reason you gave. You 
said the second reason was the question of procedures ? 

Colonel Myers. No, sir. I said that the cases before the Board 
involved a large group of substantially similar cases. The principles 
of which having been established by precedent, the resolution of the 
cases was not too difficult, that is, did not take too much time on the 
part of the members after the establishment of the particular facts of 
the case. 

Mr. Bares. Well, hasn’t that always been the situation in most of 
these cases, that you have had precedents ? 

Colonel Mysrs. Yes, sir. 

Mr. Bates. Nothing new there. 

Colonel Myzrs. That, of course, is true. But these were peculiar, 
sir, in that they involved the cases coming from the congressional 
investigation at the Philadelphia Quartermaster Depot, in which it 
was suggested that because some:changes had been made in the method 
of manufacturing clothing, at the suggestion of the contractor, that 
savings had been realized which had not been returned to the Govern- 
ment by the contractors. 

Mr. Bares. You had a group of cases on which there had been no 
precedents and you were holding those up pending a determination ? 

Colonel Myers. No, sir. 

Mr. Bares. Do you want to explain yourself, again ¢ 

Colonel Myers. I am sorry, sir, if I was not able to make myself 
clear. This particular group of cases arose timewise as a result of 
your committee’s attention to this particular problem. 

Mr. Bares. Yes; but you had that same problem before we got 
into it. 

Colonel Myers. The large number of cases came at that time. Once 
the pattern had been established in that group, it was not a particularly 
difficult problem for the members to turn out the cases. 

Mr. Bates. Well, how about before this committee got into the 
matter? You had asimilar number of cases in the backlog ? 

Colonel Myers. No,sir. No, sir. 

There was a very sharp increase in the backlog, according to the 
graphs, and I am sorry, sir, I can’t tell you the exact period, but I 
remember that the graph shows a very sharp increase in 2 months. I 
think that it was the end of 1955 and the first of 1956. 

Mr. Hawkes, would you remember that ? 

(Mr. Hawkes confers with Colonel Myers.) 

Secretary Jounson. Mr. Congressman, if you would so desire, we 
could have this completely analyzed as to what kind of cases were 
settled, why we got the backlog, and how we broke the backlog, if 
you would care to have it. 

Mr. Bares. I was impressed by the reduction of 220 cases. I tried 
to determine the reasons for it. 

It has been stated that you added personnel to take care of that 
situation temporarily. 

In addition, precedents have been established now where the judg- 
ment becomes clearer on certain cases, and you have been able to 
remove many cases because of that factor. 
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Colonel Myers. And as the Secretary stated, sir, there was a greater 
attention paid to administration, which has shown some definite 
improvements, 

Mr. Bares. Well, what caused this greater attention to adminis- 
tration ¢ 

Colonel Myers. I am not sure, sir, because I wasn’t there at the 
time. 

Mr. Bares. That is something I would presume you would do in 
the normal course of events, isn’t that right ? 

Colonel Myers. That should have been done; yes, sir. 

Mr. Bares. But it wasn’t done? 

Colonel Myers. That I can’t say. I know, as Mr. Johnson has 
stated to you, that he and his group began paying especial attention 
to the actions of the Board about a year ago. That is the extent of 
my knowledge, sir, because prior to that time I was not with the 
Board. 

Mr. Bares. I have no further questions. 

Mr. Hépserr. Mr. Courtney. 

Mr. Courrney. I have a few questions of the Secretary. 

This matter of backlog and the rapid progress of the Board, as you 
say in the last year, how does it happen that you had 811 cases on hand 
when this inquiry started, or rather when the statistics were compiled 
in June 1956, and you had 792 on June 30, 1958 ? 

What has happened in the interval ? 

Secretary Jonnson. Mr. Courtney, I think the figures you used 
there are the figures for the full Board, all three panels. 

Mr. Courtney. For all three panels? 

Secretary Jounson. And we have been addressing ourselves for 
the Army panel. 

Mr. Courtney. Iamsorry. I was wrong about that. 

Now, I want to ask a question of you as a businessman. I am sure 
you want to inspire confidence in the Board and in the fairness and 
impartiality of the people who make decisions. 

In an opinion which is published as a part of the record of this 
proceeding and which came to the attention of the subcommittee, I 
observe one Henry F. Mlotkowski, major of the United States Air 
Force, being a member of the Board, that is, member of the whole 
Board. 

I am asking you this, of course, even though he is an Air Force 
member. 

I return to one of the cases we have been discussing this morning 
and I find appearances for the Government: Maj. Henry F. Mlot- 
kowsk1. 

Now, I ask you whether or not you would endorse or subscribe to 
procedures which indicate that in the same office and at the same 
time counsel for the Government should at the same time be a member 
of the Board, or vice versa ? 

Secretary Jonnson. Mr. Courtney, I can only say in respect to 
that—and I have inquired into that as far as our panel is concerned— 
that members of our panel of the Armed Services Board of Contract 
Appeals have not appeared in that,capacity. 

Mr. Courrney. In other words, require them to stay on the same 
side of the table at least for the duration ? 
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Secretary JoHnson. Yes, sir. 

Mr. Courtney. Now, on this matter of reduction of the backlog, 
Colonel—I will address myself to you. 

Colonel Myers. Yes, sir. 

Mr. Courtney. You stated a number of cases were disposed of be- 
cause they were similar or rode on the same question. 

Colonel Myers. Yes, sir. 

Mr. Courtney. Were those questions of law ¢ 

Colonel Myers. Primarily questions of fact, sir. The question was 
whether a change had occurred in the contract and, if so, what the 
savings was. 

In that situation, the question which was first established was 
that a change in the specification did occur. 

Second, that it resulted in a decrease in the cost of performance. 
And then the fact question to be determined in each case based on 
the evidence was: how much savings was realized and what would be 
an equitable adjustment. 

Mr. Courtney. Well, if only the same question of fact were in- 
volved, if you were handling this case in any court in the United 
States, the whole subject would be consolidated and treated as a 
single case, would it not ? 

olonel Myers. No, sir; because each fact situation differs, 

As you know, sir, there may be several cases involving the same 
legal point between different parties. 

Mr. Courtney. I asked you the question of whether or not it was 
a legal point or question of fact. 

Now, if the question of fact was the same, it was the same in every 
«ase, and if the question of law was the same, it was the same in 
every case. 

Colonel Myers. Perhaps I should have said, sir, that the ultimate 
question was the same, and that was how much was the amount of 
saving. 

In each case the basic evidentiary facts differed. 

Mr. Courtney. I have a question of you, Mr. Secretary. 

The procedure which you have suggested to the committee that you 
are about to adopt or have adopted with respect to cases involving 
less than $5,000 in amount, or $5,000 in amount, are to be disposed of 
by a single member of the Board. Is that it? 

Secretary Jonson. At the option of the contractor, yes, sir. 

Mr. Courtney. Are you under the impression that the Board oper- 
ates as a panel of three in the disposition of these cases? 

Secretary Jounson. I am under that impression, but I would like 
to ask Colonel Myers to speak directly to that. 

Colonel Myers. Sir, the basic decision unit contemplated is the 
division of three; yes, sir. But that is subject to a system of checks 
and balances, as it were, in that the proposed decision of the unit is 
reviewed by the chairman of the three panels. If they agree that 
the decision is a proper one, then the decision is published as the 
decision of the Board under the present rules. 

If, however, one of the reviewing chairmen disagrees with the pro- 
posed decision, then it may become a full Board case, in which the 
question is considered by all members of the Board. 
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Mr. Courtney. Let me read you an observation, Mr. Secretary, 
which was made on the method of operations of the Board. And I 
will ask you to comment on it in the light of your experience, and 
I am sure the information that was given to you. I will identify the 
source when I have completed. Let me assure you that it is both 
qualified and impartial, in my opinion, as well as responsible. 

Certain aspects of the procedure disturbed me [says this observer]. In the 
first place, only the member or the hearing examiner that tries the case sees 
and hears the witnesses. Yet, under the system, the final opinion may not 
reflect fully his conclusions about the case. No doubt when necessary, the 
chairman of the panels and the absent members of the division do read the 
briefs and record. But the volume of the work of the panels is such that in 
most cases only the trial judge does so. 

Review by the most conscientious must under this system be perfunctory in 
comparison with the attention that the trial judge devotes to the case. 

Have you any comment on the fact that this observer finds that the 
arguments and the presentations are made to 2 empty chairs, with 
only 1 person present ? 

de Jounson. I don’t think I am really competent to com- 
ment on that, because it is a matter of legal procedure. 

Mr. Courtney. Well, are you aware of the prevalence of the 
system ? 

Secretary Jonnson. Yes; I know of the system. 

Mr. Courtney. Do you endorse it? 

Secretary Jounson. As it has been described to me, it seemed to 
me to be a proper system. 

Mr. Courtney. Do you endorse it ? 

Secretary Jonnson. As far as its effectiveness is concerned, I think 
I endorse it. Now, as far as it being a matter of legal procedure, I 
would rather ask General Hickman to comment on it. 

Mr. Courtney. General, you want to comment on that? 

General Hickman. Well, we have in this instance then one hearing 
judge who makes the record. 

Mr. Courtney. This is not my comment, General. This is an ob- 
servation that was made by a qualified observer in which he asserts 
that only one member hears these important cases. 

I started out on this subject by your suggestion that only one 
member decided these $5,000 cases, and I was curious as to what 
difference there would be in that procedure, and the present procedure. 

General Hickman. The essential difference is that under the present 
procedure a 3-panel division—after the hearing member has heard 
the case, the transcript of the record is returned, then the transcript 
of the record and the entire file is available for the other 2 members 
of the Division to observe, and to use as background for determining 
in their opinion whether or not the opinion which would be written 
by the hearing member of the Board is a proper one in their estima- 
tion. 

Mr. Courtney. Now, the decisions of the Board, which the Board 
is required to make, are primarily questions of fact, are they not? 

General Hickman. They are questions of fact, plus the determina- 
tion or the settlement of incidental questions of law which must be 
determined in determining the factual questions; yes. 

Mr. Courtney. Is it your opinion that the Board should be limited 
to questions of fact? 
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General Hickman. No. 

I think they should be limited 

Mr. Courtney. If you don’t hold that, General, what is the func- 
tion of the judge advocate or of the general counsel of the depart- 
ments who are required under their status in the Department to advise 
their Secretaries or their principals on matters of law? Why was 
this delegated to a board ? 

General Hickman. It isn’t, Mr. Courtney. 

There are some incidental questions of law that must be decided 
in connection with these determinations of fact, and only to that 
extent will the Army panel at any time be authorized to decide ques- 
tions of law with the revision of this 1944 memorandum referred to 
by Mr. Johnson. 

Mr. Courtney. To that extent, would it rob the General Counsel 
of the Department of the Army or your office of its functions ? 

General Hickman. It hasn’t already 

Mr. Courtney. Aren’t you called upon to decide questions of law, 
you as Judge Advocate of the Army ? 

General Hickman. Yes, indeed. 

Mr. Courtney. Do you delegate that to this Board ? 

General Hickman. No, I wouldn’t consciously. As far as I am con- 
cerned, the questions of law decided by the Judge Advocate General 
would be binding upon the Board in connection with its determina- 
tions, and I think the Board would so agree. 

Mr. Courtney. Now, I have another question which is presented by 
a qualified observer. 


The worst fault is that the cases are not decided at the conclusion of the 
trial but literally months thereafter. 








What do you have to say about that, Mr. Secretary, or General ? 
Secretary Jounson. I think I will let you answer that, General. 
Mr. Hésert. Is that on advice of counsel, Mr. Secretary ! 

Secretary Jounson. No; nobody said a word. 

General Hickman. I would like to ask one of the members of the 
Board to answer that. 

Colonel Myers. Sir, I can only say that there are some members of 
the _— as there are on the bench, who would rather be right than 
rapid. 

here have been instances in which an unreasonable length of time 
has elapsed between the time the case is ready for decision and the 
time it was decided. 

I have made, sir, a review of the 73 cases which we reported as the 
Army panel took more than 2 years to decide after the date of the 
appeal, and I find that in 16 of those cases, or 221% percent, there was 
an extensive period of time which the Board—the responsibility for 
which the Board must assume. 

There are a large number of reasons for these delays, some of which 
are justifiable and some of which can’t be justified under any stretch 
of the imagination. 

I have in mind one case in which the file occupied a complete file 
drawer and a half. The transcript contained 2,962 pages, if my 
memory serves me. It was my own case. It took me 2 months to 
digest the record, and to reach my conclusions as to the facts and the 
merits of the case. 
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There are other cases, sir, in which the question to be decided is 
whether an appeal was filed within 30 days. 

That can be done in a few minutes, and the decision can be written 
in a few hours. Not all of these cases are easy cases. or run-of-the- 
mill cases, If they were, they wouldn’t have gotten as far as the Sec- 
retary or to the Board. 

Mr. Courrney. May I ask you a question right there? 

Colonel Myers. Yes, sir. 

Mr. Courrney. In 2 years only 26 involved disputed questions of 
fact, if your record is correct. 

Colonel Myers. No; that Iam sorry, sir, is not 

Mr. Courrney. Those are your statistics. I have no figures here 
except w hat you have given me. 

Colonel Myers. I appreciate that, and I agree, sir, that the way 
those figures were presented they could be misconstrued. 

This was an attempt, sir, to ‘break out the types of cases in which 
money as such was not in issue before the Board. 

Mr. Courtney. What else would be in issue before the Board but 
money? This is a claim of a contractor. Either that or a question 
of law. And doesn’t the question of law belong in the General Coun- 
sel’s office ? 

Colonel Myers. That, sir, is a matter of policy on which I am not 
authorized to speak. 

Mr. Courtney. Well, what do you say to that, General ? 

Don’t questions of law belong in the Judge Advoeate’s office, or in 
the General Counsel’s office ? 

General Hickman. Except as I indicated a moment ago to the settle- 
ment of incidental questions of law that miust be decided in order to 
decide a factual question. 

Colonel Myers. I would like to state, Mr. Courtney, that there are 
very few disputes between contractors and contracting officers that 
involve solely questions of fact. 

Mr. Courtney. You mean solely questions of law. 

Colonel Myers. Solely questions of fact. 

Is that what I said, sir ? 

(Mr. Courtney nods. ) 

Colonel Myrrs. Solely questions of fact. 

Usually—I will give you a typical example of a case that comes be- 
fore the Board quite frequently. 

A contracting officer directs a contractor to perform a certain part 
of the work called for by the contract in a certain manner. 

The contractor says, “This is not the manner prescribed in the con- 
tract, and your direction to me is a change in the specifications of the 
contract. for which I am entitled to an equitable adjustment under the 
changes clause.” 

Now, in order to resolve that dispute, sir, you have to determine 
the facts, yes, but you also have to determine what the contract re- 
quired. ¢ 

And the courts have universally said that questions involving the 
meaning of a contract are questions of law. 

But if you are dealing with questions, disputes arising under a 
contract, sir, the first thing that must be decided is what the contract 
requires the contractor to do. 
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Mr. Courtney. The contracting officers do that uniformly, don’t 
they ? 

Colonel Myers. They do it subject to disputes and to the appeals 
procedure, sir. 

Mr. Courtney. In something like 8 million cases the contracting 
officers—whoever they may be—get all this done, with the assistance 
of counsel and judge advocates of the different departments. 

And only 800 of these cases ever get to the Board. That is the 
2-year record now. 

Colonel Myers. Where did you get the 8 million, sir? I am 
sorry. 

Mr. Courtney. There are 7,830,000 contracts entered into by the 
Government, with private contractors in 2 years. That is a statisti- 
cal record. 

Colonel Myers. Yes, sir. I would like to point out that not every 
contractor with the Government appeals to the Armed Services 
Board. Only those who have contracts with the military departments. 

Mr. Courtney. I didn’t say that, Colonel. 

I said that the contracting officers of the Government made the 
decisions that you are talking about in all but 800 of these 7,830,000 
cases, and no problems were involved and they got their advice from 
the General Counsel and they got their advice from the Judge Ad- 
vocate, where it was appropriate. 

Now, why do you have a different situation on this Board? 

Colonel Myers. Sir, you did not have disputes which could not 
be resolved. 

The disputes clause contemplates that when disputes arise, they 
will be resolved by mutual agreement if it is possible. And that is 
the exact language—that is the equivalent language of the disputes 
clause. 

That is where the local legal advisers come in, sir. 

If, however, these individuals are unable to resolve their dis- 
pute, then as a matter of giving the contractor a right to a review 
from a decision by the man on the scene, the dispute procedure pro- 
vides for an appeal to the Secretary. 

Now, many of these disputes 

Mr. Courtney. I think we are familiar with the clause, Colonel. 

Colonel Myers. Were settled. 

Mr. Courrney. I address a question to you, Mr. Secretary. 

Secretary Jounson. Yes, sir. 

Mr. Courtney. This is a comment of a qualified observer. 


7 





I am sure that the procedures of the Armed Services Board would be greatly 
improved if the trial judge— 


and note, this is singular— 


decided the case at trial’s end, and if the Board were given a full-time adminis- 
trator to not only collect and publish statistics as to its day-by-day operations, 
but also to make needed change in procedures. 


Would you care to comment on that, in the light of your observa- 
tions, and study of the Board ? 

Secretary Jonnson. The first point is, as I understand it, that the 
trial judge make an immediate decision after hearing the case. My 
opinion is, Mr. Courtney, that some of the hearings are so involved and 
involve such matters that that would be just a literal impossibility. 
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The result of the hearing must be reviewed. In the case that Colonel 
Myers mentioned, it involved vast quantities of documents, and ex- 
hibits which had to be digested after the hearing before a decision 
could be rendered. 

Then a decision must be written. I don’t believe it is feasible to 
say that anyone can decide the case immediately after the hearing. 

T had in my statement the figure that for 1958 the median time 
required after receipt of the final briefs for Army panel decisions was 
47 days. 

Now, I grant you that the question of a median eliminate these very 
long cases, because they simply become a number in a list of cases. 

However, the fact is that out of all the cases we decided, the median 
time was 47 days. 

Mr. Courtney. What would you have to say about the suggestion 
for appointing a full-time administrator whose duty it would be to 
collect and publish statistics and make needed changes in procedure of 
the Board ? 

Secretary JoHNsoN. As far as needed—well, I will take those two 
things in order. And Il am going to ask for advice on this after I make 
my statement. 

Mr. Courtney. Yes. 

Secretary JoHNson. But I believe that the function that is consid- 
ered in saying a full-time administrator is already fulfilled 

Mr. Courtney. By whom ¢ 

Secretary JoHnson. Well, that is where I want to get some advice. 
But I think it is the chief trial attorney. 

Colonel Roserts. Recorder. 

Secretary Jounson. I would say Recorder, and chief trial attorney. 

They run the thing. 

Mr. Courrnry. The Recorder and the chief trial attorney. 

Secretary JoHnson. Now, that is my opinion. I would like to be 
corrected by the legal people. 

(Mr. Welfare confers. ) 

Secretary Jounson. It has just been brought again to my attention 
that the chairman did delegate recently to Colonel Myers many of the 
administrative procedures of the Board. He is really his administra- 
tive assistant. 

Mr. Courtney. You are also the chief trial attorney, Colonel ? 

Colonel Myrrs. No, sir. I have nothing to do with the trial attor- 
ney’s office, sir. 

Mr. Courtney. Of course, you are dealing in this matter with your 
Army panel. 

Colonel Myers. That is correct. 

Mr. Courtney. You don’t have full control over the whole Board ? 

Colonel Myers. No, sir. 

Secretary Jounson. May I answer the last part of the question, 
Mr. Courtney ? 

Mr. Courtney. Yes. 

Secretary Jonnson. I believe that as we go through with the pro- 
cedures that we have inaugurated, which means a very much closer 
contact between my office, me personally, if you like, and the Board, 
any failures in the administrative procedures will be brought to my 
attention, and that we will have an opportunity to correct them. > 
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Mr. Courrney. IT think that is all, Mr. Secretary, as far as I am 
concerned. 

Mr. Hépvert. Well, thank you very much, Mr. Secretary, General, 
and Colonel. 

Secretary Jomnson. Thank you, Mr. Chairman. 

Mr. ami We appreciate your appearance. 

Mr. Courrney. Yes, Mr. Secretary. I take it from your statement 
that you are going to supply the committee with the published docu- 
ments which establish the procedures you have talked about? 

Secretary Jounson. Yes, sir; we will do that. It is purely a case 
of getting them out. I would have had them this morning if they 
were ready. 

Mr. Courtney. That is perfectly all right. Before this record is 
printed we would like to have them. 

Secretary Jounson. I would say about a week—— 

Mr. Wetrare. Two weeks. 

Secretary Jounson. A week to 10 days. 

Mr. Courtney. Thank you very much. Mr. Chairman, the Depart- 
ment of Navy, Mr. Trowbr idge vom Baur, general counsel, and with 
him is Mr. Beverly Thompson, on the right, acting chairman of the 
Navy panel, and on his left, Mr. Chi itles Goodwin, of the General 
Counsel’s Office, of the Navy Department. Mr. vom Baur has a pre- 
pared statement. You may proceed in order. 

Mr. vom Baur. Thank you, sir. 

Mr. Heserr. Proceed. 


STATEMENT OF TROWBRIDGE VOM BAUR, GENERAL COUNSEL, 
DEPARTMENT OF NAVY 


Mr. vom Baur. Mr. Chairman, and members of the committee, I 
appreciate this opportunity to appear before you on a subject which 
I have long followed and considered to be of importance. 

In my opinion, the Board provides Navy contractors with a fair, 
expeditious, and inexpensive means of settling disputes with Navy 
contracting officers which arise under Gov ernment contracts. A cer- 
tain number of disputes and differences are bound to arise during the 
performance of Navy contracts, and so, much of our effort has been 
directed, first, toward reducing the number of disputes going to be 
Board. 

The Assistant Secretary (Material) has directed that when an 
appeal from a contracting officer’s decision is taken or appears likely, 
the chief or deputy chief of a bureau or other Navy procuring office 
should review the matter, with the assistance of counsel, for the pur- 
pose of satisfying himself that the Government’s position is based upon 
a substantial question which should be considered by the Board. 

This simply formalizes and extends prior informal practice under 
which the claim of a contractor would frequently be reviewed after an 
appeal was taken and, if possible, adjusted by the contracting officer 
and withdrawn without action by the Board itself. 

However, someone has to decide appeals which are taken from con- 
tracting officers’ decisions and which cannot be adjusted otherwise, and 
the Board is set up as the delegate of the Secretary for that purpose. 
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It would be impossible for the Secretary of the Navy, or any Assist- 
ant Secretary, with his many burdensome duties, to decide all these 
cases personally. In addition many of them involve complex questions 
of fact and law which require orderly processing, careful analysis, 
study, and reflection. If a right of appeal were not granted by the 
contract disputes clause, disgruntled contractors would nevertheless be 
clamoring for review at the door of the Secretary or the Assistant 
Secretary and that individual would be faced with an intolerable 
administrative burden. 

Accordingly, I believe that it is clearly in the interest of good depart- 
mental administration as well as good relations with contractors to 
provide for a right of appeal by contract, and for the hearing and 
determination of that appeal by an impartial and qualified tribunal. 

I think, also, Mr. Chairman, that it is clear that contractors gen- 
erally consider that they are accorded a full and fair hearing before the 
Armed Services Board of Contract Appeals, and are given reasoned, 
impartial decisions on the merits of their claims. The Board has a 
good reputation with contractors and with the bar. And the results 
also indicate fair disposition. As pointed out by Mr. Courtney John- 
son, out of 296 cases decided by the Army panel in fiscal year 1958, 
184 or more than half were decided in whole or in part in favor of the 
contractors and 112 in favor of the Government. 

In addition, out of 4,239 appeals decided by the Board and its pred- 
ecessors from 1942 to 1955, only 81 became the subject of suit in the 
courts. ‘Twenty-one of these were cases where the Board itself had 
declined jurisdiction. 

In the 51 cases where the courts reviewed the action of the Board on 
the merits, the Board was reversed in 21 and sustained in 30 cases. 
This speaks for itself as to the fairness and impartiality of the Board’s 
decisions. 

This is not to say that there is no room for improvement. Much 
has been done and is being done in this direction. In March 1954, Mr. 
Chairman, I called a meeting of representatives of the Army, Navy, 
and Air Force panels, the American Bar Association, the Hoover 
Commission, and the Bar Association of the District of Columbia, to 
discuss revision of the Board’s rules of practice. 

A general revision of the rules was then undertaken and on June 30, 
1955, the new rules promulgated. These new rules, modeled after the 
Federal Rules of Civil Procedure, were noteworthy in that they re- 
quired the contractor on appeal for the first time, to file a complaint 
with the Board setting forth the material facts in support of his claim, 
in clear, precise, and or rderly fashion. 

We thought it clearly incumbent on any claimant to state the ma- 
terial facts upon which his claim is based. 

As a result Government counsel and the Board are now both better 
informed as to the nature of the contractor’s claims, the Government’s 
answer can be more quickly and easily prepared, and the allegations 
in the complaint combined with the admissions or denials in the answer 
precipitate issues for determination by the Board. 

All this, of course, greatly simplifies the trial. In addition, to keep 
the case moving, time limits were set for the filing of complaints and 
answers. Also, greater emphasis has been given to the use of pretrial 
conferences, and trial memorandums for the purpose of narrowing the 
issues and facilitating the understanding of the Board members. 
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And interrogatories are now used to take the place of testimony, 
where possible. The net result of all these changes has been to ease 
the burden of the parties and counsel, sharpen the issues, shorten the 
trial and speed up the course of the pr oceedings. 

About 3 years ago the Assistant Secretary of the Navy and I became 
increasingly concerned at the growing backlog and delays in the de- 
termination of cases pending before the Navy panel. 

I might point out here, Mr. Chairman, and gentlemen, that the main 
reason for the increasing backlog was the Korean war. At the start 
of the Korean war, the backlog was pretty low, but as a result of the 
Korean war, with the great increase in procurement, and also with 
the hasty nature of much of the procurement which then had to be 

taken, an increasing number of disputes arose, and this, of course, 
increased the business of the Board very substantially. 

Accordingly, we took a number of steps to improve the situation. 
I urged counsel representing Navy procuring offices to do everything 
possible to expedite their answers, briefs, trial preparation and all 
other work required of them in the handling of appeals. I followed 
this up by requests for detailed explanation where it appears that 
cases have been pending for a considerable period of time. 

Finally, to further reduce the backlog and the delay in the handling 
of appeals, the Assistant Secretary of the Navy, (Material), at my 
suggestion, added two new members and a hearing examiner to the 
Navy panel. 

The two new members were added, I believe, in November of 1956, 
and February 1957, though I am speaking here from recollection, and 
the hearing examiner was added last June. 

Now, as a result of, Mr. Chairman, and gentlemen, the addition of 
this new personnel, plus, I might say, a new spirit of drive and deter- 
mination to reduce the backlog, the backlog has been reduced from a 
high of 255 cases in March, 1956 to 162 in November, 1958. I was 
trying to figure out the percentage as the preceding witnesses were 
testifying, and I think that is a reduction of about 35 percent. 

Now, we have also been instrumental in bringing about a major 
development in the direction of educating contractors and the bar 
generally in the field of Government contract law, and minimizing 
the number of contract, disputes and appeals, which, in the past, 
arose simply as the result of ignorance of the legal principles involved. 

A great part of this ignorance has been due to the lack of avail- 
ability to the public of “relevant written materials on Government 
contract law, particularly the decisions of the Board. Several years 
ago, these decisions were distributed only to a limited number of 
persons, though selected decisions were occasionally published, in 
part, in a commercial service. 

Having been long concerned with this problem, I dealt with it in 
1954 in a speech to the Wyoming Bar Association and pertinent parts 
thereof were thereafter reproduced in the Harvard Law School 
Bulletin. 

In addition, I harassed the law book publishers personally and 
finally the Commerce Clearinghouse made arrangements for the 
issuance of a new publication now known as Contract Appeals De- 
cisions, which publishes all the opinions of the Board, in full. The 
demand for this has exceeded the original expectations. The appear- 
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ance of this publication has helped to educate the bar and contractors 
on the principles of Government contract law, and so has helped 
them to avoid silly mistakes and disputes, and unnecessary appeals. 

Further steps are currently being taken to improve and expedite 
the procedures before the Board. The three military departments have 
agreed, in substance, on additional changes to the rules which will, in 
brief, ks for— 

(a) An accelerated hearing and decision by one member of 
the Board in appeals involving less than $5,000, which Mr. 
Johnson has described ; 

(6) A motion to advance a hearing before the Board for good 
cause shown, such as a contractor’s financial hardship— 

I may say, Mr. Chairman and gentlemen, that the Navy procure- 
ment directives have for some time provided for a motion to advance 
for good cause shown, and now we are putting the provision that a 
motion to advance can be made in the Board rules, so as to give wider 
notice to contractors. 

Sometimes as I say, the outcome of their case will determine the 
financial future of their company. We want them to know that if 
they have any good reason at all, they can get their case advanced. 

Third, continuing, a decision by the 3 Chairmen of the Army, Navy 
and Air Force panels, in lieu of a decision by the full 21 members 
of the Board, in those appeals where a coordinated decision is deemed 
necessary. The details are now being worked out and these changes 
to the rules should be put into effect shor tly. 

That concludes my statement, gentlemen. I should, of course, be 
happy to answer questions. 

Mr. Heverr. Thank you. 

Mr. Hess? 

Mr. Hess. I have no questions. 

Mr. Héverr. Mr. Bates? 

Mr. Bares. Mr. Secretary, I am glad to see that one particular 
suggestion in there whereby you are going to advance hearings for 
people who might have hardships. 

Mr. von Baur. We have done that, Mr. Bates, in the Navy for some 
time, as I say. 

Now, this is being made three-panel-wide—Army, Navy, and Air 
Force panels. 

Mr. Bares. Of course, there were many cases during World War IT 
where before these matters were resolved, these companies were in 
bankruptcy ? ? Asamatter of fact, I think it was only 2 years ago when 
the Congress—we passed a bill which permitted the damages which 
had accrued to an individual company as a consequence of ‘what was 
considered to be extraordinary tardy or neglect on the part of the 
Government. 

Mr. vom Baur. Did that involve the Armed Services Board of 
Contract Appeals? 

Mr. Bares. I don’t think so. But by the time payment finally came 
to this company, they were in bankruptcy and they had dissolved. 
But nevertheless, the Government had to pay the bill. 

Mr. Secretary, in the case of these in the future, what are your 
comments in respect to having these matters de novo? 

Mr. vom Baur. De novo? 
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Mr. Bares. Yes. 

Now, I notice here that you did spell out a bit, that in 1954 you 
undertook certain suggestions whereby the contractor would have to 
prepare in advance a citation of his claims. 

Mr. von Baur. A statement of the material facts; yes, sir. 

Mr. Bares. In detail. But nevertheless, under the law, he could 
open up any aspect of the entire problem as I understand it. 

Mr. vom Baur. Yes, sir; that is right. I am glad you asked that 
question, Mr. Bates. You see the proceeding before the contracting 
officer is a very informal proceeding. The contracting officer has 
administered the contract and he is on what you might call close terms 
with the contractor and contractor counsel. 

And the great bulk of these disputes, as you can see from the num- 
ber of contracts involved and the relatively small number of disputes 
going to the Board, are settled by the contracting officer perfectly 
satisfactorily and expeditiously and everybody is happy with the 
results. And only a relatively small number of disputes, really a very 
small percentage—I should have figured it out but I haven’t—actually 
go to the Board. 

Now, in the first place, these are the tough cases. These are the 
vases where there are questions of principle, or they are big complex 
vases which have been hard to thrash out fully before the contracting 
officers. Or even if they have been thrashed out fully the contractor 
just is not satisfied. 

Now, in addition, the proceeding before the contracting officer is a 
very informal proceeding, and sometimes, to be very frank, it is dif_i- 
cult with the great number of cases that a contracting officer handles 
to process a complex case in the orderly way in which any complex 
claim should be processed before a tribunal. 

The result is that we have set up the Board to provide such an 
orderly, complete processing of the case for the contractor; and at the 
same time I don’t mean to indicate that it is cumbersome or complex 
because I don’t think it is. 

I think it is as swift as any administrative proceeding that we have 
intheGovernment. It is certainly designed to be that way. 

And I might say that we in the Navy at least have a very strong 
desire to give the contractor an expeditious decision as well as a reas- 
oned, fair and impartial decision. 

Mr. Bares. Well, the thing that I had in mind was this: That after 
he has submitted these material facts on which his claims is based, in- 
cluding the amount of the claim, plus all other information, do you 
believe that later on the whole thing should be opened up or should 
the Board really be limited to what was in that statement which he 
presented ¢ 

Mr. vom Baur. Well, I am glad you asked that question, Mr. Bates. 

I believe that this is in essence a lawsuit and that it should basically 
follow the general rules of litigation, including the general rules of 
pleading. 

If I may just give some background on this, because I think this 
is an important point. 

The old rules of the Board, prior to June 30, 1955, did not require 
the contractor to state the material facts in support of his cl: aim. He 
would in many cases file a kind of a general statement, saying in 
effect: “I want to recover so many dollars, period.” 
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The result was the Government just didn’t know what he was 
claiming, didn’t know what facts he was relying on, or even his legal 
theory. The result was that when the case got to trial, nobody really 
knew what the issues were. 

The testimony would wander at great length and to be very frank, 
sometimes when the trial had concluded still it wasn’t altogether clear 
what the issues were and occasionally the Board would come up with 
a theory which had never been litigated or argued by the parties. 

Now, with the new rules, which, as I say, were modeled on the 
Federal rules of civil procedure, it is pls on the eo 
to file a complaint, much like a complaint in the courts or before 
major administrative tribunal, in which he states the material facts 
of hisclaim. I think the general rule of pleading is that a complaint 
should state the material facts of the plaintiff’s claim. 

And in turn, the Government’s answer is mostly limited to admis- 
sions or denials of the facts so alleged. And this in turn, precipitates 
issues out for the Board’s decision. 

Again, in accordance with the general rules of litigation procedure, 
the plaintiff can amend his complaint, if he has a good reason to do so 
in the course of the trial. 

But endeavoring to answer your question specifically, I believe the 
general rules of pleading and of litigation procedure should be fol- 
lowed and that in the absence of an admendment the contractor should 
be limited to the allegations and the amount stated in his complaint. 

Mr. Bares. Well, ‘of course, if you did a thing like that, it would 
expedite the h: andling of these cases. 

Mr. vom Baur. Yes, sir; and this has expedited it, if I may say so. 
The new rules have made it much easier to get to trial quickly and 
have also simplified trials. 

Mr. Bares. But as it stands right today under this de novo pos- 
sibility, they can open it up on any level—finances, questions of fact, 
et cetera, can they not ? 

Mr. vom Baur. Well, you say they can. 

Possibly they can, but in practice I don’t think it works that way. 

Mr. Bares. Well, take the Raylaine case. 

Mr. vom Baur. That is an Army case. I am not sure I am alto- 
gether up on it. 

Also, that was a case under the old rules, you see. 

Mr. Bares. Now, are they specifically limited today to the presenta- 
tion of facts which they originally introduced or can they amend it 
and under what conditions could they amend it ? 

Mr. vom Baur. Well, under the new rules they are limited to the 
allegations in the complaint. But again, the complaint can be 
amended for good cause shown. And om think, as is the case with 
litigation in the courts ev erywhere, amendments to the complaint are 
fairly liberally granted. But we don’t have so far as I know any 
major problem i in this field or of this character before the Board at 
the present time. 

The requirement of a complaint containing material allegations of 
fact, as I say, has sharpened up the trial, sharpened up the issues, 
and accordingly expedited the trial because the parties know what to 
direct the proof to, instead of just wandering around all over the lot. 
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They have pinpointed issues, and the Board generally holds the 
party to those issues. 

Mr. Bares. I see. And you believe that the new procedure is ade- 
quate compared with what we had in the past ? 

Mr. vom Baur. Yes, sir; I do believe it is adequate, and I believe 
it was a very considerable improvement over the past. And, as I say, 
these new rules, first, were generally modeled on the F ederal Rules of 
Civil Procedure, and, secondly, they were formulated with the aid of 
an American Bar Association committee, a District of Columbia bar 
committee, and with representatives of the Hoover Commission. 

It was a carefully done job which took roughly a year and a half 
to complete. This was not easy, of course. I ‘think it is a good job. 
I think the Board’s procedure now is very greatly improv ed. And 
while there are undoubtedly minor changes in improvements that can 
be made, I think the major structure is good, and sound, and provides 
a workable procedure for the Board. 

Mr. Bares. Now, you say these amendments are liberally granted. 
Does that pose any problem, do you know ? 

Mr. vom Bavr. Notso far as I know, sir, no. 

Mr. Bates. Because the thought was running through my mind that 

erhaps if you were still having difficulty w ith this problem, it might 
be well to limite the Board merely to those facts previously submitted 
in their claim and anything else, just let them take to the Court of 
Claims. 

Mr. vom Baur. Well, if that were a problem, I think I might agree 
with you, sir, but really, it is not a problem for the Board at the 
present time, so far as I know. 

Mr. Bares. Because in the past, in reading all of these cases, it 
looked as though the issues would never be joined. 

Mr. vom Baur. Well, frankly, Mr. Bates, that was often true under 
the old rules. And again, if I may say so, the basic vice in them was 
that the contractor was not required to state the material facts of his 
claim. When he merely came in and said, “I want to recover $25,000,” 
the poor old Government didn’t know why. We had to defend on 
every possible contingency, on every possible theory that could be 
advanced. Not knowing what was going to happen at the trial, prep- 
aration was extremely ‘difficult. and extremely time-consuming. In 
turn the trial was sort of a morass or quicksand, a place where people 
wandered around and wandered around without coming to clear grips 
with issues. All this was part of the general evolution of the Board. 
As I say, under the new rules I think we have licked this problem, and 
now have it on the track. 

Mr. Bates. How does the workload compare today with the after- 
math of the Korean war? 

Mr. vom Baur. There are fewer cases coming in, by a small margin, 
than there were during the height of the aftermath of the Korean war. 
At the same time, the indications are that the coverage of the disputes 
clause, if anything, is increasing rather than diminishing, a little bit. 

Mr. Bates. Why would that be, in view of—what do you call it— 
the decisions or promulgations of decision ? 

Mr. vom Bavr. It is simply because—— 

Mr. Bares. More experience people have had. 
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Mr. vom Baur. Because we are living in an unsettled period of cold 
war where defense procurement is going ahead at a high rate of speed, 
even though we are not actually in wartime, where there is a sub- 
stantial number of defense contracts, and accordingly a certain per- 
centage of disputes under them. 

Mr. Bates. Do you think there is any way we can simplify the con- 
tracts any more than we have? 

Mr. vom Baur. Well, that is a big question, Mr. Bates. It is some- 
thing that I think many of us in the Department of Defense have in 
mind. There is a committee, the ASPR Committee, whose major job 
is to try to simplify them. 

So far as I personally am concerned, I certainly think they should 
be simplified to the fullest possible extent so the people outside the 
Government can easily see how they work. 

Mr. Bares. I think that is particularly true on set-asides, because 
those firms are small and they don’t have legal counsel and it is expen- 
sive for them to try to retain someone. And they are laboring in the 
dark, for the most part. 

They can do the job that is required to be done in most cases, but an 
understanding of the fine print absolutely baffles them. And I have 
talked toa good number of them. 

Mr. von Baur. Mr. Bates, may I be absolutely frank with you? I 
think a number of these small or moderate business concerns think 
they can get along without lawyers, and they make a great mistake 
in trying to do so. They should understand the nature of the con- 
tracts they are getting into. It wouldn’t cost them a great deal over 
a period of time to retain counsel to advise them. 

But when they enter into a contract and don’t understand its pro- 
visions, and hope to sort of slop along and get by, this is the type 
of situation which results in disputes and trouble. 

Mr. Bares. Of course, that is true. But they are operating many 
of these on a shoestring. 

Mr. vom Baur. You will find they all have counsel of one sort or 
another. 

Mr. Bates. Well, some of them do. Maybe on a consultant basis. 
But a lot of times their head bookkeeper is the one that is giving them 
legal advice on these matters and they just don’t know. 

And I have them in my office all the time. That shows you the 
extent they go. 

Mr. vom Baur. Yes. 

Mr. Bares. And where I get information. 

Mr. vom Baur. In turn, may I say from our standpoint in the Gov- 
ernment, that we have long recognized this problem, particularly from 
the standpoint of small business, and in the Navy, at least, we have been 
trying to further what I call the education campaign, through the pub- 
lication of things like contract appeals decisions and otherwise to 
make people realize what the principles of law are which govern 
this field. 

It so happens I have just written a little article here called How To 
Deal With the Navy in the Field of Business Law, which is directed 
largely at small-business or moderate size concerns. And I have a 
couple of paragraphs on the next to the last page about the Armed 
Services Board of Contract Appeals. 
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Again, we are trying to educate these people, particularly small- 
business or modest concerns, as to what the elementary rules are 
Many of them seem to ev idence an ignorance of even the elementary 
rules, and this is because they don’t regard a Government contract as 
me document or, on appeal, as a legal ‘proceeding. 

I do feel the leg: al nature of both the Government contract and the 
proceeding which follows should be recognized. 

Mr. Bares. I will be very happy to know that. I would appreciate 
a copy of that if you have it. 

I know my comment really should have been addressed to the SBA, 
because that is their function, to advise small outfits. 

Mr. vom Baur. Yes, sir. 

Mr. Bares. But I thought there might be something from your 
point of view. 

Mr. vom Baur. Yes, sir, and we are interested in this because Gov- 
ernment procurement should be intelligble to the small-business man. 
In turn, he should realize it is not a simple business, necessarily. It 
has complexities to it. And he should face up to the fact of these 
complexities and endeavor to understand them. 

Tisis article, 1 may say, was published in The Practical Lawyer, 
volume 4, No. 6, for October 1958. 

I have a couple of paragraphs on the Armed Services Board of 
Contract Appeals, which appear at pages 51 and 52. 

Mr. Bares. I think this is real fine, excepting these people that I 
am talking about won’t get copies of it. 

Mr. Héperr. Will you supply Mr. Bates’ oflice with a stack 
those things ? 

Mr. vom Baur. Mr. Bates, I should be happy to. I ordered initially 
a thousand reprints. I didn’t know what would happen. But the 
small-business people in the Navy have asked for them, and they are 
now being distributed generally through the Navy small-business 
organization.. If you want any reprints, I should be happy to have 
as many made as you want, and furnish them to you at Navy expense. 

Mr. Bates. Fine. I would like to have 25 copies. 

That is a very important thing we are discussing here. 

Mr. vom Baur. Yes, sir; it is important. 

Mr. Bares. And I have had more people, small contractors, within 
the last week come up to me, and they are just absolutely lost. They 
can’t even read the big print, let alone the small print. 

Mr. Héverr. They can’t read ¢ 

Mr. vom Bavr. The print is not so bad in these Government con- 
tracts. We have it at a reasonable size. 1 don’t think it is fair to 
say, seriously, that there is a great deal of fine print in them. The 
print is at a pretty good size to read these things. 

Mr. Bares. When you get into amendments and changes to specifi- 

sations, they are really having a time of it. 

Mr. vom Baur. Iknow. AsI say, Mr. Bates, I think in all fairness, 
if I may repeat this, I do think that these small-business people should 
realize that a Government contract is a reasonably palanden document. 

Mr. Bares. They found that out. 

Mr. vom Baur. And they should have some understanding of what 
they are getting into, before they enter into a Government contract. 
Because many of our disputes, many of the disputes that go to this 
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Board involve small-business people, who have gotten in over their 
head and who are in trouble. An appeal is their only way to get out. 
And very often, if they had known more of the prine iples of law in- 
volved before they got into the contract, or in the course of perform- 
ance, that would have enabled them to avoid what I have described 
here as “silly mistakes,” which, frankly, take place some of the time. 
Then the number of appeals would be cut down and the number of 
small-business concerns who get into trouble would also be cut down. 

Mr. Bares. And the easier we make it for them to understand it, 
the more we will resolve these cases. 

Mr. vom Baur. Yes, sir; and that is why I have been trying to 
describe this morning as the education campaign, which I, at least, 
have been trying to put on in the last few years. 

Mr. Héperr. Mr. Courtney. 

Mr. Courtney. I have just a few questions, Mr. Chairman. 

There are at present—addressing yourself to the Navy panel, I 
understand there are at present 162 cases pending before the Navy 
panel. 

Mr. vom Baur. Yes, sir. 

Mr. Courtney. Do you have any knowledge of the number that 
have been pending longer than 2 years? 

Mr. vom Baur. We have the figures on them. I might say that 
most of the cases which have been pending—let me just consult Mr. 
Thompson here. In the 2-year period 

Mr. Courrney. Pending longer than 2 years at the present time. 

Mr. vom Baur. Oh, at the present time. We don’t have those 
figures. I can get them for you, if you would like. 

“Mr. Courtney. Could they be supplied for the record 2 

Mr. vom Baur. Yes, sir; we would be very happy to. 

Mr. Courrney. The 162 is the cutoff date of June 30, 1958, I as- 
sume ¢ 

(The information referred to is as follows :) 





DEPARTMENT OF THE Navy, 
Washington, D. C., December 10, 1958. 
Hon. F. Epwarp HE&sert, 
Chairman, Subcommittee for Special Investigations, Committee on Armed 
Services, House of Representatives, Washington, D. C. 

DEAR Sir: In response to the request = counsel for the subcommittee of De- 
cember 8, 1958, as understood by the Navy, the tabulation of Navy cases in 
category No. 7, as submitted prior to the hearing, is supplemented by the accom- 
panying attachment showing the date of appeal and the date of decision. 

Sincerely yours, 
BEVERLY T. THOMPSON, 
Acting Chairman, Navy Panel, 
Armed Services Board of Contract Appeals. 
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No. 7 


~ 


ASBCA 
No. | 





1297 
1416 
1479 
1490 | 
1675 | 
1929 | 
1999 
2076 
2078 | 


2147 | 


| 





2296 


eee 


2236 
2240 
2245 
2249 | 
2279 
2316 
2363 
2481 
2485 
2537 
2564 
2627 
2681 
2690 
2769 





Total cases 
Total cases 


ASBCA | 
No. | 


1127 | 
1202 | 
1587 

1693 | 
1798 

1962 

2268 | 
2391 | 
2398 | 
2421 
2461 
2464 | 
2538 

2590 j 
2637 | 
2662 
2663 | 
2691 | 
2698 
2699 
2788 
2792 | 
2842 
2865 
2870 
2984 
3040 
3152 
3178 
3182 
3222 
3342 
3360 
3464 
3475 





Total cases 


Total cases pending June 30, 1957 
pending June 30, 1958_-. 
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Appellant 


Barrett Roads Corp--_-- 
Hingham Management Corp-_- 
Barrett Roads Corp... . 
John G. Alden, Inc__- : . 
Dale Construction Co-__ 
John G, Alden, Inc 
Abraham Biffer, etc 
Cayuga Foundation Corp 
The Southland Co 
Commercial Terminals, Ine 
Kilgore, Inc__.- 
General Motors Corp 
Fields Corner Brass Foundry, Inc_- 
Clemente Waste Products Co 
Barrett Machine Works. - 
National Fireworks Ordnance Corp 
Jefferson Construction Co 
Albatross-Franz Mayer Corp 
Waterman Steamship Corp 
Tankersley Construction Co 

do_. 
Alliance Construction Co 
Crawford Sprinkler Co ‘ 
Allied Paint & Color Works, Inc--. 
June Dairy Products Co., Inc 
Merritt-Chapman & Scott Corp... 
Audio Products Corp 
National Construction Co--- 


pending June 30, 1956-_---- dita 
pending June 30, 1957_. 


FISCAL YEAR 1958 


Appellant 


Fred A. Schleifer & Associates, Inc adie 

Dale Construction Co ieleahian ss 

Marquardt Aircraft Co 

Tankersley Construction Co .___- 
Do TE ea ae 

Jeppesen & Co ___-. j = 

Laris Ship Repair Division (Laris Painting, Inc. 

Mead Aviation Equipment Co 

Triton Shipping, Inc i 

Tankersley Construction Co_- 

Fleet Service Specialties Co 

Lykes Bros, Steamship Co 

Conn Structors--.-...-- 

Pegor Steamship Corp 

Aldrich Pump Co “i 

American-Hawaiian Steamship Co 

Arma Division, American Bosch Arma Corp 

Arrow Spice & Food Co 

Danly Machine Specialties, Inc 

Industrial Precision Products Co 

Johnson & Mape Construction Co_. 

Matthews Co., The 

Central Gulf Steamship Corp 

Carpenter Manufacturing Corp 

Lake Union Drydock Co ae 

Georgia Shipbuilding Corp a 

American Pacific Steamship Co 

Americin President Lines 

Daniel J. Cronin, Inc. -- 

Perfecting Service Co__- 

Suntide Refining Co ____- 

American President Lines 

Blauner Construction Co 


Kings Electronics Co., Inc_- es . aie gas 


Coastwise Line_--.. 





FISCAL YEAR 1957 


Date of 
appeal 
Aug. 30,1952 
Dec. 12, 1952 
Feb, 21, 19°3 
Mar. 11,1973 
Oct. 17,19°3 
Oct. 28, 1953 
Dec. 3, 1953 } 
Feb, 18, 1954 
Feb. 16,1954 
Mar, 30, 1934 
Apr. 22,1954 
May 21,1954 

| Apr. 29, 1954 
May 26, 1954 | 
May 24, 19°4 
Feb. 18, 1954 | 

| June 1954 | 

June 22,1954 | 
June 28, 1954 
July 2,1954 
Oct. 5, 1954 

Oct. 21,1954 | 
Nov. 18, 1934 

Nov. 24, 1954 | 

Jan. 17,1955 | 

Feb, 23, 1955 | 

| Feb, 10,1955 | 

Apr. 1, 1955 

' 


Date of 
appeal 





Feb. 18, 1952 
Apr. 24, 1952 
May 8, 1953 
Dec, 31, 1952 
Feb. 13, 1953 
Nov. 2, 1953 
June 17, 1954 
Aug. 12, 1954 | 
Aug. 3, 1954 
Aug. 18, 1954 | 
Feb. 14, 1954 
Sept. 14, 1954 
Nov. 8, 1954 
Dec. 3, 1954 
Jan, 12,1955 
Jan, 19,1955 
Feb. 16, 1955 | 
Feb. 10, 1955 | 
Feb. 11, 1955 | 
Feb. 24, 1955 | 
Mar, 18, 1955 
Mar, 17, 1955 
May 19, 1955 
May 10, 1955 | 
June 6, 1955 
July 19, 1955 
Aug. 29, 1955 
Nov. 17, 1955 
Dec, 12, 1955 
Nov. 23, 1955 | 
Dec. 1, 1955 | 
Dec. 23, 1955 | 
Jan. 13, 1956 | 
Feb. 23, 1956 | 
Feb. 21, 1956 





. Tabulation of cases where decision was longer than 2 years after appeal 


Date of 
decision 


Apr. 8, 1957 
May 24, 1957 
Apr. 8, 1957 
Apr. 19, 1957 
June 29, 1956 
Apr. 19, 1957 
Nov. 13, 19°6 
June 21, 1957 
July 24, 1956 
Apr. 25, 1957 
| July 31, 1956 
May 24, 1957 
Oct. 11,1956 
June 20, 1957 
Aug. 16, 1956 
Sept. 6, 1956 
June 20, 1957 
Oct. 10,1956 
June 21, 1957 
July 17,19%6 
Feb. 27, 1957 
May 29, 1957 
May 239, 1957 
June 24, 1957 
Mar, 27, 1957 
Mar. 6, 1957 
May 3,1957 
Apr. 29, 1957 
235 
-- 230 

Date of 

decision 
Mar. 27, 1958 
May 29, 1958 
Sept. 3, 1957 
Sept. 30, 1957 
Mar. 25, 1958 
Jan, 29, 1958 
July 19, 1957 
July 23, 1957 
Sept. 30, 1957 
Mar, 25, 1958 
|} June 26, 1958 
Nov. 14, 1957 
Mar. 14, 1958 
Oct. 28, 1957 
Dec. 27, 1957 
Nov. 15, 1957 
Feb. 20, 1958 
Feb. 28, 1958 
Jan, 28, 1958 
Aug. 13, 1957 
July 22, 1957 
| Apr. 29, 1958 
| July 30, 1957 
Sept. 26, 1957 
May 14, 1958 
Mar. 27, 1958 
Jan, 30, 1958 
June 27, 1958 
June 27, 1958 
May 20, 1958 
Feb, 21, 1958 
June 27, 1958 
June 13, 1958 
Mar, 27, 1958 


Apr. 30, 1958 
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Mr. vom Baur. That is as of, I believe, October 31, 1958. 

Mr. Courtney. October 31, 1958. 

Mr. vom Baur. Yes. 

Mr. Courtney. So that is the current figure? 

Mr. vom Baur. Yes, sir; that is current. 

Mr. Courtney. I notice you subscribe wholeheartedly to the sum- 
mary decisions in cases involving less than $5,000. Do you have any 
statistics on how many of the 162 cases involved less than $5,000 ? 

Mr. vom Baur. Approximately 20 percent. 

Mr. Courtney. About 20 percent. 

Mr. vom Baur. Yes, sir. 

Mr. Courrnry. The members of the Navy Board are five in num- 
ber at the present time, are they not, and they are all civilians, are 
they ? 

Mr. vom Baur. Yes, sir; they are. 

Mr. Courrney. The st 
under the jurisdiction of your Office ? 

Mr. vom Baur. No, sir; it is not directly under the jurisdiction of 
our Office. It reports for housekeeping purposes to the Office of 
Naval Material. 

Mr. Courtney. I see. 

Mr. vom Baur. And, of course, to the Assistant Secretary. 

Mr. Courtney. Are s they civilians? 

Mr. vom Baur. The members of the Board, 5 in number at the 
present time, plus 1 hearing examiner, are all civilians. 

Mr. Courrney. And the staff which serves them for the Navy; 
that is, the legal staff representing the Navy cases; are they civilians? 

Mr. vom Baur. Yes, sir. 

I would like to amplify that a little, if I can: Each bureau and 
oftice of the Navy engaged in the field of business and commercial law 
has a counsel, and the counsel for the bureaus try the cases for the 
Navy before the Navy panel. 

Mr. Courtney. And that is the reason you say that for housekeeping 
purposes they come 

Mr. vom Baur. These are not the counsel. 

Mr. Courrney. Counsel are directly under you, are they not? 

Mr. vom Baur. They are under my professional supervision, yes. 

Mr. Courtney. en: 

Mr. vom Baur. The members of the Board, as I say, report to the 
Office of Naval Material, a separate organization. 

Mr. Courtney. Now, the legal staff which serves this Board, a pro- 
fessional] staff, are they ¢ 

Mr. vom Baur. Well, the staff I think consists of 1 clerk and 2 
stenographers, if I am not mistaken. 

Mr. Courtney. No, no. I am speaking now, not of the staff of the 
Board. 

Mr. vom Baur. The counsel who try the cases? 

Mr. Courtney. The counsel who try the cases, in behalf of your 
Department ? 

Mr. vom Baur. We don’t regard them as the staff of the Board. 

They represent the bureaus and officers involved. 

Mr. Courtney. All right. 
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Well, those who do represent the bureaus are civilians, and are they 
chosen on professional qualification ? 

Mr. vom Baur. Oh, yes, sir. 

Mr. Courtney. They have professional legal status / 

Mr. vom Baur. Yes. And I may say that in each of the bureaus 
which has any number of these cases we have a little division within 
each office of counsel for the bureau consisting of specialists in these 
eases. It is kind of a litigation division that handles all cases for that 
particular bureau or office » before the Nav y panel. 

Mr. Courrney. Well, do you endorse the need for continuity in the 
Board itself and for the professional representatives who represent 
the Navy asa litigant ? 

Mr. vom Baur. Yes, sir, I do. 

Mr. Courtney. Do you believe that important to an adequate pres- 
entation of the Government’s case ? 

Mr. von Baur. Yes, Ido. There are perhaps three reasons for that. 

First, it is necessary to know the Navy. 

Secondly, it is necessary to know a good deal about this subject of 
Gov ernment contract law. 

And, third, it is also necessary to know something about trial work. 

Mr. Covrrnery. Now, with reference to the cases that are presented 
on behalf of the Navy and which are in turn decided by the Board, do 
you believe it important or necessary and useful that there be con- 
tinuity in the personnel attached to the presentation and disposition 
of these cases ? 

Mr. vom Baur. Are you referring to the action of the Board, the 
work of the Board, Mr. Courtney, or what ? 

Mr. Courtney. Let me take it in two parts. Let us take your pro- 
fessional staff. 

Mr. vom Baur. Yes. 

Mr. Courtney. Do you deem it important and in the best interest of 
the Government to have continuity in the handling of a case, that is, a 
single person or a group of persons handling it until conclusion ? 

Mr. vom Baur. Definitely. 

Mr. Courrnrey. And would you have the same expression of opinion 
with reference to the Board itself ? 

Mr. vom Baur. Yes, sir. 

Mr. Courrney. So long as the case is pending before it ? 

Mr. vom Baur. Yes. 

Mr. Courtney. Of course, there is some attrition by resignations 
and changes. But in the absence of that, which is a person: al choice, 
would you object seriously to the removal and transfer of your pro- 
fessional staff who are charged with the disposition of your particular 
cases ¢ 

Mr. vom Baur. Yes, I think I would. Some of these cases go on 
for a long time, and if a lawyer who was thoroughly familiar with it 
was suddenly uprooted and taken somewhere else and we had to bri ing 
in somebody entirely new, it would be a wasteful measure. 

Mr. Courtney. That would be detrimental to the interest of the 
Government and to the litigation itself, would it not ? 

Mr. vom Baovr. I think so. 

Mr. Countney. One further question, Mr. vom Baur. 





ARMED-SERVICES BOARD OF CONTRACT APPEALS 831 


I read a suggestion made by an observer of the activities of the 
Board that an administrator be charged with the responsibility of ob- 
taining statistics of the Board and improving its procedure. 

Is there any reason why the President of the Board—I am asking 
for your opinion now, if you care to give it—could not exercise the 
same function that is exercised by the chief judge under our Federal 
system ¢ 

Mr. vom Baur. That is the way it is done in the Navy panel, Mr. 
Courtney. In fact, the Assistant Secretary of the Navy signed a 
memorandum which I drafted, in which the Chairman of the Board is 
given all the administrative powers that Chief Justice Vanderbilt had 
over the courts of New Jersey. 

Mr. Courtney. And how long has that been in existence / 

Mr. vom Baur. About 2 years. 

Mr. Courrney. Those are the only questions I have, Mr. Chairman. 

Mr. Héserr. As I understand your replies in connection with the 
procedures of the Board, it is in direct contrast to what the Army 
has testified this morning whereby the dominance is vested in the 
military. 

Mr. vom Baur. Our lawyers, both on the Board and those who try 

cases, Mr. Chairman, are civilians. 

Mr. Hiénerr. Yes. I think Mr. Hess brought that out in his ques- 
tioning, was the fact that the military actually dominates the trial 
sessions in the Army, whereas, as I understand your statement, you 
have a strictly professional staff setup. 

Mr. vom Baur. Yes, sir. 

Mr. Hepserr. And you are finding no fault with that system. In 
fact, you find it very beneficial ¢ 

Mr. vom Baur. We think it works well. 

Mr. Héverr. Thank you very much, sir. 

May I thank you for a very lucid statement that even the chair- 
man could understand. 

Mr. vom Baur. Thank you very much. 

Mr. Bares. Mr. Chairman, I would like to say to the Secretary 
that I have had an opportunity to read certain portions of this pam- 
phlet, and it certainly is the type that these small-business men need. 

If you don’t have any particular objections, next month I would 
like to put it in the Congressional Record. 

Mr. vom Baur. I should be very honored if you would, sir. 

Mr. Bares. And if you would like some copies, I would be pleased 
to send them down. 

Mr. vom Bavr. Mr. Bates, I will give you as many copies of this 
pamphlet and from time to time in the future as you may wish and at 
Navy expense. We are happy to do it. 

If you think this will help small business, believe me we are all 
for it. 

Mr. Hévert. Thank you very much, sir. 

Mr. vom Baur. Thank you. 

Mr. Hésertr. The committee will stand in recess until 2 o’clock. 

(Whereupon, at 12:05 p. m., the subcommittee was recessed, to re- 
convene at 2 p. m., the same day.) 
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AFTERNOON SESSION 


Mr. Hésert. The committee will be in order. 

Mr. Courtney. 

Mr. Courrney. Mr. Chairman, the Department of Air Force is 
present this afternoon. They have selected as witnesses Mr. George 
W. Crawford, who is the chairman of the Air Force panel, and also 
General Tidwell from Dayton, Ohio, Wright Air Force Development 
Center, and the chief trial attorney for the Department of Air Force. 

Mr. Crawford has a prepared statement. 

Mr. Heserr. All right, sir. 


STATEMENT OF GEORGE W. CRAWFORD, CHAIRMAN OF AIR FORCE 
PANEL, ASBCA 


Mr. Crawrorp. Mr. Chairman, by way of preface, inasmuch as the 
other two departments have been heard, there will necessarily be a 
little duplication in my statement, which I will try to avoid as far 
as possible. 

Mr. Chairman and gentlemen of the committee, my name is George 
W. Crawford, and I am chairman of the Air Force panel of the Armed 
Services Board of Contract Appeals. On September 1, 1946, I became 
a member of the War Department Board of Contract Appeals, which 
Board was later designated as the Army Board of Contract Appeals. 
I served with this Board until it was superseded on May 1, 1949, by 
the present Armed Services Board of Contract Appeals. at which time 
I became a member of the Air Force panel of the Armed Services 
Board of Contract Appeals, and I have served with the Air Force 
panel since that date. 

At the outset, I wish to express the appreciation of the Air Force 
for being permitted this opportunity to appear before your commit- 
tee and explain our operations. 

The next paragraph relates to the drafting of the present rules which 
I think has been adequately covered, and, with your permission I will 
omit that. 

Herewith is a copy of the rules, if you don’t have it, gentlemen, 
for your information. 

I believe you will find that in all essential respects they provide : 
fair adversary proceeding in which both the contractor and the Gov- 
ernment are given equal opportunity to present their respective cases. 
A copy of the rules is sent to each contractor immediately upon receipt 
of his appeal. 

Ours is not a small operation. Speaking for the Board as a whole 
and not just for the Air Force panel, on November 14, of this year 
we docketed case No. 5323. The War Department Board of Contract 
Appeals—and that is the predecessor Board—docketed nearly 2,000 
cases in the years of its operations. Generally speaking, the cases 
involve very substantial claims. In some instances the claim has been 
measured in millions of dollars. 

From the questions posed in the inquiry of your committee, I am 
sure you are interested in the question of the length of time required 
for decisions, and I would like to address myself to that problem 
briefly. A certain amount of delay is inherent and therefore un- 
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avoidable in any judicial or quasi-judicial process if the opposing 
parties are to be allowed a reasonable opportunity to present their 
views upon a controversy, whether the case be great or small. Obvi- 
ously nothing of value could be accomplished by an unseemly race 
to get rid of an appeal in the shortest possible time after it is dock- 
eted, without due regard for the rights of the parties and the ends of 
substantial justice. “On the other hand, we are sensitive to any un- 
necessary consumption of time, especi ially if potentially prejudicial 
to the interest of either party, ‘and try to do everything within our 
power to avoid such delay although we make no pretension to per- 
fection. Our general practice is to set appeals for hearing and dis- 
position in the order requested by the parties and their counsel unless 
there is some special reason for expedited or prior action, which sub- 
ject will be touched upon later. 

In some cases an appeal is placed on the suspense docket by direc- 
tion of the Department of Justice, in which event no action can be 
taken to hear or otherwise dispose of a pending appeal. On other 
occasions it is so suspended by joint request of the parties in anticipa- 
tion of probable settlement by negotiation. The question of delays 
caused by the contractor requires separate comment. Speaking gen- 
erally, and with some exceptions, the notable one perhaps being 
Department of Justice suspensions, I would say that the bulk of 
delays are traceable to the contractor or his counsel. This, I believe, 
is to be expected. The individual case will normally have an im- 
portance to the contractor which may sometimes exceed the dollar 
amount involved; and the outcome may well determine whether the 
contractor will stay in business or face bankruptcy. Neither he nor 
his counsel is disposed to be rushed into a hearing until satisfied that 
they are fully prepared to proceed. Government counsel can be 
depended upon to take as expeditious action as possible for the reason 
that an orderly and prompt disposition of cases is necessary for the 
proper administration of the appeals system; such reason is usually 
not of equal concern to the contractor. The problem i is particularly 
acute in the case of the big claim, There the contractor is ordinarily 
represented by a busy law’ yer and when it comes to setting a hearing 
date we run into conflicts with other trial commitments in the State 
and Federal courts. Then, too, the large case may involve prelim- 
inary proceedings, such as pretrial hearings, motions for discovery, 
and depositions, all of which are time consuming. 

Our policy has been, and is, to be reasonably accommodating to 
both Government and contractor counsel in setting hearing dates ‘and 
where possible to set one that is mutually agreeable to both sides. 
Were we to do other wise, and arbitrarily set a hearing date in the 
face of the contractor’s objections, I think we could anticipate legiti- 

mate complaint. 

And if I may interpolate, I think it is not impossible that you 
gentlemen would perhaps hear such complaints. 

To understand and emphasize further the contractor’s position, 
you will appreciate that under the provisions of the Government con- 
tract disputes article, the Board decision is, for most practical pur- 
poses, final under the Wunderlich Act as to issues of fact though not, 
of course, on questions of law. 

Occasionally the contractor is interested in getting an early hear- 
ing and having the entire appeal process expedited. “This is true, for 
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example, where his business existence is dependent upon the outcome 
of the case. In such a situation and upon reasonable grounds shown, 
we do grant expeditious treatment and dispose of the case on a prior- 
ity basis. 

And again interpolating, with your permission, we have always 
received and the contractor, I am sure, has received the most. excel- 
lent cooperation from the ‘Air Force trial attorney’s office in such 
situation. 

When you review the statistics of the Air Force panel, you will 
note that in the 2 years under consideration there was a substantial 
increase in the workload of Air Force cases. In recognition of this 
problem the Air Force added a member to its panel in January of 
this year, another in July, and is presently in the process of adding 
two more. The Assistant Secretary of the Air Force (Materiel), the 
Honorable Dudley C. Sharp, who has overall responsibility for the 
Air Force panel of the Armed Services Board of Contract Appeals, 
has asked me to assure you that he will if necessary continue to add 
members to insure that the panel is at all times adequately manned 
by capable lawyers. During fiscal years 1957 and 1958 the Air Force 
panel had a membership of 3 for approximately 14 months and of 
4 through the remaining 10 months. With the recent additions the 
membership is now 5 and with the contemplated additions it will 
consist of 7. 

In conclusion, I would like to state—and I hope in all modesty— 
that we sincerely believe we are doing a good job. Unfortunately, 
our position is such that in every decision one side loses. The loser, 
whether Government contracting official or the contractor, is apt to 
be unhappy. This, however, is understandable and is inherent in 
“judging” any adversary proceeding. We have previously furnished 
your committee certain statistics covering the work of the Board 
during fiscal years 1957 and 1958. I will be most happy to answer 
to the best of my ability, any questions you may have, particularly 
those referring to the Air Force panel. With the thought that seeing 
us in operation will better illustrate the work we do, we extend to the 
members of your committee and your staff an invitation to attend 
one or more of our hearings, examine our case files, and study our 
procedures. We will welcome any suggestions for improving our 
operation that your committee may have. 

And now, sir, with your permission, along the line of some statistics 
presented by the Army Department this morning, I have just a few 
that I would like to call your attention to with relation to the length 
of time that has been required. 

For the 2 fiscal years 1957 and 1958, the median time which elapsed 
between the date the case was ready for decision, ready for us to work 
on, and the date of the decision, was 114 months; for 14 percent of 
those cases, the time required was less than 15 days; for another 36 
percent, the time was 1 month; and, as I said before, the median time 
in toto was 114 months. The median time from the date of hearing to 
the date of decision for these 2 years was 314 months. The median 
time from the date of receipt of the appeal by the Board, which was 
roughly the date of docketing in our Recorder’s Office, until disposi- 
tion, was 12 months. 

Mr. Hé&zerr. Mr. Chairman, do you have a General Counsel of the 
Air Force? 
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Mr. Crawrorp. Yes, sir. 

Mr. Héperr. Do you have a Judge Advocate of the Air Force? 

Mr. CrawForp. Yes, sir. 

Mr. Héperr. You have a Procurement Secretary of the Air Force? 

Mr. Crawrorp. Procurement Secretary: I assume the Sec retary for 
Materiel, Mr. Sharp, would be the one you refer to. 

Mr. H&serr. The reason I ask these questions: I just wondered why 
they are counted among the missing brethren this afternoon. They 
couldn't be here to hear what the comments were. We would like to 
ask them the direct questions and they are not here. 

Do you know ¢ 

Mr. CrawFrorp. The Associate General is here, sir, and Mr. Racusin, 
who is an assistant in the Office of the Assistant Secretary, is also here 
and available. 

Mr. Racustn. Mr. Hébert, I am here from Mr. Sharp’s office, sir. 
We were under the impression, Mr. Chairman, that you wanted to 
have the people who were primarily concerned with the operation of 
the Board present for direct testimony. We are here with them. 

Mr. Hisrrr. You notice in the case of the other two services they 
had their people who were cognizant of the departments. 

Mr. Racustn. Yes, sir. 

Mr. Heserr. Well, I am interested now in another 
impressed how you expedite cases. 

Now, would you tell me how you expedited the Curtiss-Wright case 
which hasn’t been settled in 7 years? 

Mr. Crawrorp. Yes, sir; I can tell you how it was handled after it 
was received. I am not saying to you it was expedited as much as it 
could have been at all. 

Mr. Héperr. I think the record speaks more eloquently than that. 

Mr. Crawrorp. That is true. 

Mr. Heserr. Tell us the history of the Curtiss-Wright case, please. 

Mr. Crawrorp. The Curtiss-Wright appeal was received—pardon 
me just a minute. I have some notes here. 

[t was received in January of 1956. Complaint was filed the follow- 
ing March. Government’s answer was filed the last of the following 
May, that is 1956. An amendment to the Government’s trial memo- 
randum, in August 1956. A supplemental answer by the Government, 

together with another supplemental notice of appeal and compl: Lint. 
And another supplemental decision of the contracting officer. They 
were filed in the last of January 1957. 

A third decision of the contracting officer covering another period 
was received by the Board in August, that is August 9, 1957. 

Another supplemental appeal from that decision was received on 
August 28, 1957. 

Now, you are probably interested in an explanation of that, sir. 

These decisions and appeals cover succeeding periods of this rental 
proposition, but they all came up and were combined in this one 
appeal. 

Mr. Héserr. They were succeeding decisions made on different 
phases of the case? ‘ 

Mr. Crawrorp. No, sir; I don’t think on different phases. Cover- 
ing: 
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Mr. Hésert. Well, on the same phase, were they different decisions ¢ 
Mr, Crawrorp. Yes, sir; covering different periods; that is correct, 
sir. 

Mr. Hépzerr. So you are assembling the facts all along? 

Mr. Crawrorp. As far as they were available to us. 

Mr. Heésert. Naturally as far as they were available. 

Mr. Crawrorp. Yes. We have no examiners or investigators who 
go out and assemble facts for us, sir. We depend on the parties to 
presents the facts. 

Then, let’s see. Supplemental appeal, August 23. 

Pursuant to request of the Government, the Board set the case for 
hearing on the merits for November 20, 1957. That hearing was con- 
tinued—I have no notes on that, but from my recollection it was con- 
tinued at the request of the contractor for that short period, on account 
of the absence of one witness and the nonavailability of a lawyer who 
had been working on the case in that firm. 

Then by agreement of the parties, which I think also from memory 
grew out of sickness of the Government’s contracting officer, the hear- 
ing was further continued until January 7, 1958, and was heard begin- 
ning on that date—1958. 

Contractor’s brief was received the latter part of February. The 
Government’s brief in April of the same year. Contractor’s reply 
brief, the last part of April or the first of May. 

Now, sir, if it seems an undue length of time—perhaps on the face 
of it it might, that is between that and the decision on the 9th of Sep- 
tember—I will say in explanation this was a very highly complex 
case involving a lot of money, as far as the claim was concerned 2 or 
3 million dollars. The parties were each quite adamant in their posi- 
tions on the merits, the Government taking the position that the con- 
tractor owed the amount found by the contracting officer in these 
various decisions, and the contractor, itself, taking the position that 
it didn’t owe anything under a proper construction of the contracts 
and the events which took place. 

The case was ably presented by able counsel on both sides. The 
transcript was long. The exhibits were voluminous. We thought— 
I will take the responsibility for that, myself, sir. I thought that this 
case was of such importance that it ought to be decided and determined 
by the full Board. I amsurethat every member of the Board gave the 
most scrupulous and meticulous attention to a study of the case, in 
order to try to arrive at the right answer. And that took the time that 
was consumed. 

Now, if it was too much time, we are sorry. 

Mr. Hesertr. Where does it stand today now ? 

Mr. Crawrorp. It stands today—it is set for further hearing to try 
to arrive at the dollar amount, on next Tuesday, the 9th of December. 
That is the present schedule, sir. 

Mr. Hésertr. Do I understand, then, the decision of the Board 
means that the Curtiss-Wright Co. does owe the Government money # 

Mr. Crawrorp. Yes, sir; that is what it means. We couldn’t tell 
from the record before us how much money. That is a very succinct 
statement of it. 

Mr. Hésert. And on December 9 you will hold a hearing to deter- 
mine how much the Curtiss-Wright Co. owes ? 








ARMED-SERVICES BOARD OF CONTRACT APPEALS 837 


Mr. Crawrorp. Yes, sir; that is right, in accordance with the prin- 
ciples laid down in this decision of September 9. In other words, 
the best we could do, from the evidence before us—and I am certainly 
not being critical of either party. They had a right to present the case 
according to their own theories. But the best we could do was to 
determine principles under a proper construction of this contract in 
the light of what happened, it did and does appear that Curtiss- 
Wright owes the Government some money for these facilities. We 
found that they did. But we couldn’t find how much. We are now 
trying to get evidence for us from which we can determine how much 
that is. 

Mr. Héserr. Are you familiar with the Comptroller General’s re- 
port on that case ? 

Mr. Crawrorp. No, sir; I knew there was such a report. I have 
not read it. 

Mr. Heéserr. It didn’t interest you to know that the Comptroller 
General said about it? This case which was of such vast importance. 

Mr. Crawrorp. It did. And it also interested me, if you will par- 
don me, sir, in trying to remain as free from any preconceived notions 
for or against either side as possible. 

Mr. Hésert. But you are interested in getting the facts, and the 
Comptroller General is an office that is known for getting facts. 

Mr. Crawrorp. I don’t question that. I don’t know what facts he 
had before him. But my conception of our function is, sir, that we 
pass on the facts that are presented to us. And if some of those come 
from the Comptroller General’s Office, why, that is all to the good. 

Mr. Héserr. Well, wouldn’t it be the Government’s prerogative or 
the Government’s responsibility, and the trial lawyer pleading that 
case for the Governemnt, to bring those facts before you which were 
developed by the Comptroller General ? 

Mr. Crawrorp. You mean the Government trial lawyer ? 

Mr. Héperr. Yes. 

Mr. Crawrorp. I am afraid I can’t answer that, sir, because I don’t 
know what information he had, what facts he had in his possession, 
or how he evaluated it. 

Mr. Hésert. Who was the Government trial lawyer ? 

Mr. Courtney. He is right here. 

Mr. Crawrorp. General Tidwell. 

General Tipwetu. I think most of the facts that the General Ac- 
counting Office brought out in their investigation were given to the 
Board. 

Mr. Héserr. You then did read the Comptroller General’s report ? 

General Tipwei. Yes, sir. 

Mr. Hésertr. And you did present those facts ? 

General Tiowetu. Yes, sir. 

Mr. Hépert. I am glad to hear that. 

Now, when can we hope for a decision in this case? It has been 
pending so long. 

Mr. Crawrorp. I wish I could answer that question, sir. I don’t 
know how voluminous the evidence is going to be, how long the hear- 
ing is going totake. But I can assure you that it will be at the earliest 
reasonably possible date. The author of this opinion, I would like to 
say, after the first hearing, dropped everything else, with the excep- 
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tion of routine matters he couldn’t drop, and devoted himself to this 
case. And after it got into the hands of the full Board, why, I think 
I can safely say that was pretty generally true of the other individual 
members. 

Mr. Héeerr. You won’t hazard a guess as to when it is going to be 
finally expedited to a conclusion ¢ 

Mr. Crawrorp. I would be afraid to do so. 

Mr. Héperr. What? 

Mr. Crawrorp. I would be afraid to place any date on that. 

Mr. Hézerr. From past history, I would be afraid, too. 

Mr. Crawrorp. I concur. 

Mr. Heserr. I would be very happy if it is finished at least by 1965 
or some time around there. Maybe we could get more interest to it. 

Mr. Hess. Mr. Crawford, do you have the figures showing the 
backlog of cases pending at the present time ? 

Mr. Crawrorp. Yes, sir; in numbers and in a general way. Are 
you speaking of the Air Force panel ? 

Mr. Hess. Just the Air Force panel. 

Mr. Crawrorp. Yes, sir; | have that here. 

The backlog at the present time—let’s see. It is 261. That in- 
cludes some cases on suspense, and so forth, that we can’t—— 

Mr. Hess. Those are cases that are pending ? 

Mr. Crawrorp. That is correct; yes, sir. 

Mr. Hess. Do you have the figures to show what they were Jan- 
uary 1, 1957, or thereabouts / 

Mr. Crawrorp. I think I do, sir, if you will give me just a moment. 

No, sir. I have them as of June 30, 1956. That is the beginning 
of the period. 

Mr. Hess. All right, that is all right. 

Mr. Crawrorp. Is that all right? 

Mr. Hess. Yes. 

Mr. Crawrorp. They were 133, sir. 

Mr. Hess. 133. 

Mr. Crawrorp. Yes, sir. 

Mr. Hess. So that you have increased your backlog from 133 to 
261. You are really going backward instead of forward, then, aren’t 
you? 

Mr. Crawrorp. That is quite true. 

Mr. Hess. What is the reason ¢ 

Mr. Crawrorp. That is due to an increase in the incoming volume 
of cases. How to explain that, I don’t know. Some of it I think 
perhaps came from the construction of the Air Force Academy in 
Colorado Springs. But not too great a percentage. Evidently the 
Air Force is just doing more contracting, and we are getting more 
appeals than we used to, and with the membership we have had we 
haven’t been able to cope with it. We are increasing that member- 
ship, and are expecting to cope with it. 

Mr. Hess. You practically doubled the membership, haven’t you? 

Mr. Crawrorp. Well, when we get the two members who have not 
yet been added; yes, sir; it will more than double it. 

Mr. Hess. More than double it ? 

Mr. Crawrorp. One more than double it. 
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Mr. Hess. When do you anticipate those two additional members ? 

Mr. Crawrorp. Oh, I would think within possibly—I am sticking 
my neck out. I hope within the next 30 days. I know the Secre- 
tary, Secretary Sharp, has filed a request for them. How long it 
will take to get the right kind of men, I couldn’t say definitely, but 
I certainly hope within the next 30 days. 

Mr. Hess. Well, you are driving for the point where your panel 
will be sufficient in size in order to reduce this backlog? 

Mr. Crawrorp. That is precisely what we are doing, sir. 

Mr. Hess. Are all of the members of the panel civilians or some 
civilians and some military ? 

Mr. Crawrorp. No, sir. As the panel now stands, we have three 
civilians. ‘That was the original panel. Also, we have two Air Force 
J AG officers. 

Mr. Hess. And how often are they rotated ? 

Mr. Crawrorp. Well, we just got one of them in January and the 
other the Ist of July. [Turning to Colonel Hand:} 

Could you answer that question ? 

I am advised by Colonel Hand, who is one of those officers, that the 
probable period would be 4 years. 

Mr. Hess. Four years? 

Mr. Crawrorp. Yes, sir. 

Mr. Hess. Perhaps you can’t tell me this, but I wanted to know what 
their background was, what experience they had in judicial capacity. 

Mr. Crawrorp. May I ask Colonel Hand ? 

Mr. Hess. Certainly. 

Mr. Crawrorp. To answer that question ¢ 

Mr. Hess. Anybody may answer it. 

Colonel Hanp. Iam Lt. Col. F. Ned Hand. 

I was born in 1914. I was admitted to the practice of law in the 
State of Michigan in 1939. I had a short period of practice. I went 
into the military service and served 5 years. I came out in 1954. I 
spent a year with the State of Michigan as legal adviser to the State 
office of veterans’ affairs. I went into private practice in the city of 
Mount Clemens, Mich. I was there in private practice for approxi- 
mately 3 years, 2 years of that which was as civil counsel for the county 
of Macomb. 

I entered the Air Force in 1949, as a Regular Air Force officer. I 
was assigned to the Office of the Staff Judge Advocate at Headquarters 
AMC, that is Air Materiel Command. For 2 years while I was there 
I served as trial attorney before the Armed Services Board of Con- 
tract Appeals, and as Chief of that Division. As Chief under the 

redecessor of General Tidwell I was responsible for all contract 

itigation before the Armed Services Board of Contract Appeals, and 
the old Appeal Board, Office of Contract Settlement, which was under 
the old Contract Settlement Act of 1944. 

I left the staff judge advocate’s office at AMC and became the staff 
judge advocate at the Southern Air Procurement District. The South- 
ern Air Procurement District in those days encompassed procurement 
administration responsibility for the 12 Southeastern States, and we 
had contracts such as Convair at Fort Worth and Douglas at Tulsa 
and Boeing at Wichita and Lockheed at Marietta. 
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Upon the dissolution of the old air procurement district I went to 
the staff judge advocate’s office at Mobile air materiel area, where I 
helped set up that office as an assistant staff judge advocate, so that 
it would perform the procurement administration responsibility which 
the AMA’s—air materiel areas—took over from the old procurement 
districts. 

In 1954 I was assigned to the staff judge advocate’s office at Head- 
quarters Far East Air Forces, in Tokyo. In that office I was the di- 
rector of procurement law and I was president of the Far East Air 
Forces Board of Contract Appeals. 1 held that position until May 
of 1957, when I was returned to the United States, assigned to the 
Office of the Judge Advocate General, where I served in the Litiga- 
tion Division until January of this year, when I was assigned to the 
Armed Services Board of Contract Appeals. 

Mr. Huss. I would say from what you have told us here that you 
have had ample experience in this type of work. 

Colonel Hanp. I might say, sir, that Major Mlotkowski has some- 
what comparable experience. 

Mr. Hess. I see. 

You are the only two military men on the Board at the present time? 

Colonel Hann. We are, sir. 

Mr. Hess. Now, General, let me ask you this: Are there any civilians 
in your shop ? 

General Troweix. Yes, sir. My Appeals and Litigation Division 
that represents the Air Force before the Board: I have 5 civilians and 
4 military lawyers. 

Mr. Hess. And your military men rotate just as they do in any other 
billets in the military ? 

General Tipweti. About every 4 years, where they rotate among 
the AMA’s and AMC installations overseas. 

Mr. Hess. Are they all members of the Judge Advocate General’s 
Department ? 

Ceneral Tipwe... That is all. 

Mr. Hess. I think that is all, Mr. Chairman. 

Mr. Heépsert. Mr. Bates. 

Mr. Bares. General, you indicated to the chairman a while ago that 
so far as the information from the Comptroller General was con- 
cerned, that most of the facts were presented. You mean that all of 
the pertinent ones were considered ? 

General Tipwetn. Yes; the information which would help to pre- 
sent the Government’s side to the Board, to obtain a decision in the 
Government’s favor, was presented ; yes. 

Mr. Bares. Then all of the pertinent facts? 

General Tipweu. Yes. 

Mr. Bates. In your judgment were submitted ? 

General TipweE.u. That is right. 

Mr. Bates. Mr. Secretary, you only had three members down there ? 

Mr. Crawrorb. As of now? 

Mr. Bares. No. You only had three members until you made the 
change ? 

Mr. Crawrorp. Yes,sir;thatis right. They were civilians. 

Mr. Bates. And you had 9 in the Army and 9 in the 





Mr. Crawrorp. The Army up until recently had 10. I think they 
now have 9; yes, sir. 





ARMED-SERVICES BOARD OF CONTRACT APPEALS 841 


Mr. Bares. Is your workload comparable to the Army and the 
Navy ? 

Mr. Crawrorp. In the past it has not been comparable to the Army. 
I would say it certainly has been to the Navy. However, there have 
been 3 recent months within I would say the last 6-month period in 
which our incoming volume of cases, new appeals, has exceeded that 
of the Army. 

Mr. Bares. Well, haven’t the number of contracts on the part of the 
Air Force been as great as the Army and the Navy ? 

Mr. Crawrorp. Going back how far, sir? Actually, I’m afraid I 
can’t answer that. I think the Air Force contracts are probably in- 
creasing as of now. But I can’t answer that question and be sure I 
am right. 

Mr. Racusin. Dollarwise, 1 would say, Mr. Bates, that they exceed, 
of course, the Army and the Navy. Numberwise, I would suspect we 
have been somewhat less, fewer, than the Army and Navy. 

Mr. Bares. But all of them I suppose are equally as complicated ? 

Mr. Racustn. Mr. Bates, I would say that to the extent that the 
Air Force has procured at least in substantial dollar amounts missiles, 
complicated electronic equipment and airframes, they have exceeded 
in complexity the great bulk by number of Army and Navy contracts, 
which tend to be more or less simple comparatively speaking. Now, I 
am talking about. Where the quartermaster were buying food and 
subsistence, they are not nearly as complex, of course. 

Mr. Bares. If you only have 3 members, and they have 3 times 
as many members as you have, how about the staff you have? Is that 
comparable to the Army staff and the Navy staff? 

Mr. Crawrorp. You mean by that, sir, 

Mr. Bares. Assistants to help the panel members. 

Mr. CrawFrorp. We have no trial examiners and no consultants, and 
never have had. 

Mr. Bares. Well, I am somewhat surprised you have been able to 
keep the workload down to what you have. 

Mr. Crawrorp. Well, we thank you for that, sir. 

General Tipweti. I might say it has grown pretty fast, Mr. Bates. 
When I first came back from overseas there were 42 appeals in my 
office. That was in 1952. It has jumped up to about 265 this year. 
So it has grown pretty rapidly. 

Mr. Bares. And the only reason you can think of is the Air Force 
Academy ¢ 

Mr. Crawrorp. No, sir; that is not the only reason. That is a con- 
tributing reason. But the other cases are coming from here and 
there, the best I can express it. I haven’t been able to pin them down 
in substantial numbers to any one particular source. 

Mr. Bares. Well, the Air Force has been getting the big slice of the 
military pie for some time? 

Mr. Crawrorp. Yes, sir. 

Mr. Bares. This is not something that happened overnight? 

Mr. Crawrorp. That is right. 

Mr. Bares. Now, I don’t understand how when you came, General, 
you only had 42 cases. The dollar amount hasn’t gone up that much, 
really, has it? 
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General Trowetn. I think one explanation might be—I got back to 
the States from Japan and just at the end of the Korean war. Con- 
— weren’t so anxious to appeal. They were busy getting their 

yar production to the services, so we could use it. 

Mr. Bares. You have been there that long 

General Tioweit. Yes; I have been. 

Mr. Bares. I see. So you didn’t have the impact of the Korean 
war prior to the time you came in ¢ 

General Tipwetu. That is right. 

Mr. Bares. I just w ondered why we have delayed so long in aug- 
menting the panel, with the increased workload. You know, most 
folks downtown are way ahead of us down here in making sugges- 
tions like that. 

Mr. Crawrorp. Perhaps we have not moved as rapidly as we should 
have, sir. That is a matter of opinion and judgment. For one thing, 
we were uncertain for a few months as to whether or not this greatly 
increased influx was going to continue. It apparently now is going 
to continue. 

Last month we received a total of 29 new appeals, which was in 
excess of the number received by the Army panel. We have been 
hoping—I wouldn’t say hoping, necessarily, but anticipating that 
perhaps that was a temporary flurry and would pass away. But it 
doesn’t seem to be. 

Maybe we didn’t start soon enough, and maybe we didn’t start 
rapidly enough, which we are trying now. 

Mr. Bares. Don’t you think it would be worthwhile, Mr. Crawford, 
for someone to investigate the reasons for the recent increase ¢ 

Mr. Crawrorp. Well, I think it might very well be; yes, sir. Just 
how I would go about that—I have on 1 or 2 occasions hi ud a member 
of my panel go through the appeals received for the preceding month 
to see if any more than an ordinarily reasonable number could be at- 
tributed to any Lsource. He wasn’t able to do it. 

I think he located—I believe in 1 month we had 26. I think he 
was able to tie down perhaps 5 or 6 of them to the Air Force Acad- 
emy. But that still left a lot of appeals. The others were just com. 
ing from various places. 

Mr. Racustn. Apparently, Mr. Bates, we have not been able to 
establish a pattern that would lend itself or give us some guidance as 
to where we might focus some attention on these things. They ap- 
pear to be spread all over the kinds of things we buy, the dollar- 
there is no direct relationship to either. And we are very much inter- 
ested in trying to determine what might be the source of this sud 
den surge of appeals coming up before the Board. 

Mr. Bares. Because your dollar amount hasn’t been extended that 
much ? 

Mr. Racustn. That is right, sir. 

Mr. Bares. To present the same number of problems in relation to 
the past ? 

Mr. Racustn. That is right, Mr. Bates. 

Mr. Bares. I hope somebody gets into that. Because if you can 
eliminate that, you can eliminate your problems. 

Mr. Racustn. Yes, sir. 
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Mr. Crawrorp. I think there is a great deal of merit in the sug- 
gestion you made, if we can just figure out how best to do it, Mr. 
Bates—how best to investigate that problem. 

Mr. Héperr. Mr. Courtney. 

Mr. Courtney. A few questions, Mr. Chairman. 

On the observations you made concerning the sudden increase in 
your workload. 

Mr. Crawrorp. Yes, sir. 

Mr. Courrney. Of course, these are appeals from the decisions of 
contracting officers, are they not ? 

Mr. Crawrorp. That is right, sir. 

Mr. Courtney. Could it be that there is some deficiencies, or there 
is some change in the efficiency and the capacity of contracting offi- 
cers to make the decisions from which appeals are taken normally ? 

Mr. Crawrorp. That, of course, is a possibility. Whether it is a 
fact, I don’t know, 

Mr. Courrney. Would you regard it as a reflection, then, on the 
quality, caliber, and decisions of contracting officers that so many so 
suddenly have increased their appeals or added to their appeals to 
your Board? 

Mr. Crawrorp. Well, Mr. Courtney, without more knowledge of 
the facts of the true situation, I would not make that charge. It isa 
possibility. 

Mr. Courrnry. Well, I am asking for your judgment on the figures 
that you have before you. 

Mr. Crawrorp. Yes, sir. 

Mr. Courrney. And which you have explained to the committee. 

Mr. Crawrorp. Well, I am not able—I have not been able to form 
any what I consider trustworthy judgment on the subject. What you 
suggest is undoubtedly a possibility. 

Mr. Courtney. Yes. It is a very strong possibility, isn’t it, Mr. 
Crawford ? 

Mr. Crawrorp. I think you might say that. 

Mr. Courtney. That is right. And wouldn’t it be a nice and fer- 
tile field for inquiry by the cognizant people in the Department of 
the Air Force? 

General Tiowetn. Mr. Courtney, may I make a statement ? 

Mr. Courtney. Yes, sir. 

General Tipwetv. I don’t like to interrupt. But I don’t want you 
to think our contracting officers are not men of ability. All decisions 
from which appeals are taken come through my office and are reviewed 
by people who have had a lot of experience in the procurement 
business. 

Mr. Courtney. I hadn’t intended to put you under the same net. 

General Tipwetx. You can do that, sir. 

Mr. Courtney. If you happen to be a butterfly, you may very well 
get in the net. 
~ General Tipwety. I want you to know that the decisions are looked 
at by people other than just the contracting officers. 

Mr. Courtney. I merely had reference to the statistical perform- 
ance of the contracting officers and the sudden flush of appeals. 

Now, this gentleman known as median you referred to; that is the 
average time of appeal and the average time of disposition. 





Sn ae ORT 





844 ARMED-SERVICES BOARD OF CONTRACT APPEALS 


Mr. Crawrorp. Yes, sir. 

Mr. Courtney. Will you tell us, in the computation which you 
made, the oldest case that you have before the Board ? 

Mr. Crawrorp. At the present time? 

Mr. Courtney. Yes. 

Mr. Crawrorp. I think perhaps we may have the answer here. 
But I would have to either do or ask Colonel Hand to do a little 
checking to get it for you. 

Mr. Courrney. Well, suppose you supply, then, for the record the 
date on which 50 percent of the cases that you have referred to in 
your median have been—from which they have been pending on the 
docket of your Board. 

Mr. Crawrorp. Yes, sir; we will gladly do that. I may even have 
that right here. 

Mr. Courtney. If you have it, we will be glad to have it. 

Mr. Hess. Mr. Courtney, is that from the time of the filing of the 
complaint ? 

Mr. Courtney. From the time it got to the Board of Appeals. 

Mr. Crawrorp. Fifty percent, did you say, sir? 

Mr. Courtney. Well, let’s take the bulk of it. 

Mr. Crawrorp. Yes. I have a column of figures here that may 
answer your question, sir. May I read them? 

Mr. Courrney. Yes, sir. 

Mr. Crawrorp. Time of date—from date of receipt of appeal by the 
Board to the date of decision—I think that covers it. 

Mr. Courtney. Yes. 

Mr. Crawrorp. 3 months, 2 cases; 4 months, 3 cases; 5 months, 10 
cases; 6 months, 10 cases; 7 months, 10 cases; 8 months, 9 cases; 9 
months, 10 cases; 10 months, 11 cases; 11 months, 7 cases; 12 months, 
20 cases; 13 months, 6 cases; 14 months, 7 cases; 15 months, 4 cases; 
16 months, 10 cases; 17 months, 6 cases; 18 months, 6 cases; 19 
months, 4 cases; 20 months, 3 cases; 21 months, 3 cases; 22 months, 2 
cases; 23 months, 6 cases; 26 months, 4 cases; 27, 28, and 33 months, 
each 1 case. 

Mr. Courtney. It is from that table that you have made your 
median comparison ? 

Mr. Crawrorp. Yes, sir. I didn’t personally do it, but I vouch 
for it. 

Mr. Courtney. That is right. Do you assert for the Board the 
right and the obligation on appeal to try the matters before you de 
novo? 

Mr. Crawrorp. Yes, sir; if I understand your question, and I think 
I do. 

Mr. Courtney. Any obligation on the part of a member of your 
Board to see that the case is, in fact, presented to you de novo? 

Mr. Crawrorp. On me, as chairman of the panel? 

Mr. Courtney. On you, as chairman of the panel. 

Mr. Crawrorp. I assume that responsibility; yes, sir. 

Mr. Courtney. You assume that responsibility ? 

Mr. Crawrorp. I accept it. I certainly do. And also on every 
other member, as far as that is concerned. 

Mr. Courtney. Yes. So when a case is called for trial or set for 
trial, you are then, as a member of the Board and as Chairman of the 





ARMED-SERVICES BOARD OF CONTRACT APPEALS 845 


Board, in your instance, charged with the responsibility of trying the 
case de novo? 

Mr. Crawrorp. Yes, sir. However, I don’t worry about it, because 
I know that is what every member is going to do. 

Mr. Courrney. All right. Then will you tell us why, when the 
Curtiss-Wright case was set for trial in January of this year, it was 
not tried de novo? 

Mr. CrawForp. Well, I think it was, sir. 

Mr. CourtNgEy. Oh, you do? 

Mr. Crawrorp. Yes, sir. 

Mr. Courtney. Are you familiar with the opinion in the Curtiss- 
Wright case? 

Mr. Crawrorp. I think I am reasonably familiar with it. I am 
probably not as familiar with it as the author of it. 

Mr. Courtney. You subscribed to the opinion, did you ? 

Mr. Crawrorp. With some reservations, as noted in my signature. 

Mr. Courtney. In your testimony to the committee just now you 
have stated that it was sent back for the assembly of evidence to be 
presented in December on principles laid down in that decision ? 

Mr. Crawrorp. That is my interpretation of it. 

Mr. Courtney. Then you tell us, please, what those principles are. 

Mr. Crawrorp. Very well, sir. I will be glad to point them out to 
you. 

In the first place, the Board rejected the decisions rendered by the 
contracting officer as not being correct and proper. 

The Government sought to uphold those decisions. 

In the next place, the Board rejected certain arguments and con- 
tentions of the contractor, one of which was that since Curtiss-Wright 
at all times, or virtually all times, had enough of their own equipment, 
their own machine tools, to take care of their commercial production, 
it necessarily followed that they didn’t owe the Government anything. 
It was a matter of, as I understand it, of butting off. That was re- 
jected. 

Looking on page 

Mr. Courtney. This isa 14-page decision. 

Mr. Crawrorp. Yes, sir. 

Mr. Courtney. I am just trying to find out what was decided. 

Mr. Crawrorp. I will refer you, sir, right now to page 13, if you 
please. 

The Board also rejected the Curtiss-Wright conception and con- 
tention as to the meaning of equitable action within paragraph 6 (b) 
of the contract. The Board put a much more narrow interpretation 
on that than the company contended for. And on that point, frankly, 
I had some reservations. I am not too sure that we didn’t go a little 
too far, but I bowed to the will of the majority of the Board. 

The Board in effect decided this, Mr. Courtney, that the only thing 
to be determined here was the extent of actual use of the Government 
facilities by Curtiss-Wright for commercial production, and not on 
the basis of mere availability—not on the theory that it is here for 
you, and if you don’t use it, why, that is too bad, but on the basis of 
actual use. 

Then I think I can safely say it was the Board’s conception that 
after that has been determined—I don’t know how difficult it is going 
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to be—that the rates of compensation are those set forth again in para- 
graph 6 (b) of the contract. 

Mr. Courrnry. Well, on what principles will this case be presented 
to you in December, as you have stated the principles are allegedly 
outlined in the decision of September 9? On what principles will 
this case be retried ? 

Mr. Crawrorp. On some evidence, we hope, sir, that will give us the 
clear and definite idea of the extent of use of Government-owned 
facilities by Curtiss-Wright on commercial production. 

Mr. Courtney. Is the extent of the use of the tools the issue to be 
decided in December ? 

Mr. Crawrorp. I would say that is the main issue; yes, sir, as I 
understand it. 

Mr. Courtney. How do you interpret this instruction as a state- 
ment of principles, and I will quote from the opinion. 

Mr. CrawForp. Yes, sir. 

Mr. Courtney. I would presume it is close to the decision, if any. 

Mr. Crawrorpb. Yes, sir. 

Mr. Courtney (reading) : 

We believe there is a way or perhaps more than one way to determine extent 
of use. 

but before making a final decision we would like the parties to approach the 
problem again uninfluenced by their misconceptions as we have found them and 
give us the benefit of their new thinking. So far in this proceeding the con- 
tractor has taken the strong position that the rental clause does not apply to 
its operation, and even if it does rent otherwise due is offset by equitable con- 
siderations. The Government has even been made inflexible in the presentation 
of its case. 

Mr. Crawrorp. Yes, sir. 

Mr. Courtnry. Now, may I ask you, Mr. Crawford, what guidance 
the litigants would have from that decision on the matters to be pre- 
sented to you and the principles involved in the case which you pro- 
pose to try? 

Mr. Crawrorp. We are hoping that the litigants will understand 
that to mean that we want them to show us, being much more expert 
in the use of these facilities than we are, or possibly could be, how the 
extent of use of the Government facilities to commercial production 
‘an be determined, and what it was. 

Mr. Courrney. That is your interpretation of the decision ? 

Mr. Crawrorp. That is my interpretation of it. That is right. 

Mr. Courtney. And that is the guidance which you believe these 
litigants will have? 

Mr. Crawrorp. Yes, sir. 

Mr. Courtney. Now, why did it take 9 months to arrive at that con- 
clusion, Mr. Crawford? Wasn’t that available to you at the time 
the case was called in January / 

Mr. Crawrorp. From the time the case was called? It was prob- 
ably available after the hearing was concluded; yes, sir. 

Mr. Courtney. When was the hearing concluded 

Mr. Crawrorp. I think it took 3 or 31% days. Then we had to give 
the parties time to file their briefs, at least we thought we did. Then 
there was a large transcript. I couldn’t say offh: ind the number of 
pages in it, but—— 

Mr. Courtney. We have it, Mr. Crawford. 
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Mr. Crawrorp. You do? Good. Would you give me an idea just 
torefresh my memory? I know it is quite extensive. 

Mr. Courtney. I wouldn’t worry too much about it. I read it 
in an afternoon. 

Mr. Crawrorp. Very well, sir. Maybe we possibly don’t assimilate 
things as rapidly as you do. 

Mr. Courrney. It isn’t a question of assimilation. It is a question 
of application. 

Mr. Crawrorp. I think I have answered that question as well as I 
am able to answer it, Mr. Courtney. 

Mr. Courtney. Then we will pass it, Mr. Crawford. 

Let me ask you this: Do you as the senior member of the panel, 
representing the Air Force, have the authority to direct the activities 
of your associate members ? 

Mr. Crawrorp. I think that the answer to that was pretty well given 
by one of the witnesses this morning, and I think I would go along 
with it. 

Mr. Courtney. Well, what is it ? 

Mr. Crawrorp. I probably have approximately the same authority 
that the chief justice of a court would have over his associates. I 
have no authority to tell them how to vote or what their opinion 
should be. 

Mr. Courrnry. Do you have the authority and this is a specific 
question which can be answered “Yes” or “No”: Do you have the 
authority to direct the activities of your panel ? 

Mr. Crawrorp. Within certain limits, 

Mr. Courtney. What limits? 

Mr. Crawrorp. As to when and how much leave they can take. Per- 
haps as to their hours of duty, to see that they put in a reasonable 
amount of work; to try to influence their judgment or decisions I do 
not have the authority, other than by persuasion, the same as they 
would have with me. 

Mr. Courrney. As to the dispatch of business assigned to any 
member of the panel, what authority do you have? 

Mr. Crawrorp. I have the authority, of course, if I think he is 
dragging his feet, to tell him that, and to urge him to go a little faster 
if he can. 

Mr. Courtney. Do you have the authority to urge him or to require 
him to proceed with a decision in a case ? 

Mr. Crawrorp. I would say to urge him only, according to my 
conception. I don’t know how I could require him, because he would 
be subject to the natural limitations of his own ability, and his own 
way of working. That is the best answer I can give you. 

Mr. Courtney. That is an explanation of your responsibility ? 

Mr. Crawrorp. Yes, sir. 

Mr. Courtney. As senior member of this panel ? 

Mr. Crawrorp. As I understand it; yes, sir. 

Mr. Courtney. General, I have a question to ask. It is a single 
question of you. 

I asked this morning of the Secret ary who appeared, Mr. Courtney 
Johnson, on the part of the Army, in the Curtiss-Wright decision 
which has been referred to here I observe that Major “Mlotkowski 
who has been described here as a member of the Board, and whose 
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qualifications have been attested to in this case, appears as a counsel 
with you. 

General Tipwetx. That is correct. 

Mr. Courtney. Is it the practice of the Air Force and its panel 
to change seats in a matter of pending litigation ? 

General Tipwetxt. Major Mlotkowski took no part in the Curtiss- 
Wright decision at all. 

Mr. Courtney. Whether he did or didn’t he was of counsel, was 
he not? 

General Tmwett. Oh, yes. 

Mr. Courtney. And he was a counsel in a matter pending before 
the same Board of which he was a member; isn’t that correct ? 

General TipweLv. No, sir. He was in my office at the time the case 
was tried, assigned to Dayton, Ohio. 

Mr. Courtney. When did he become a member of this panel ? 

Mr. Crawrorp. I think July 1 of this year, sir. I can answer your 
question, I believe, better than the general. 

Mr. Courtney. And that was before and while the Curtiss-Wright 
decision was pending ? 

Mr. Crawrorp. Yes, sir; but he did not participate in it. 

Mr. Courtney. Whether he did or whether he didn’t, the fact is it 
was before the decision was rendered ¢ 

Mr. Crawrorp. There is no doubt about that, sir. 

Mr. Courtney. And he participated in the deliberations of the 
panel from and after the time he became a member of it ? 

Mr. Crawrorp. Not on that case. 

Mr. Courtney. Not on this case? 

Mr. Crawrorp. That is right. 

Mr. Courtney. Do you think it inspires confidence in the impar- 
tiality of the Board to have officers transferred during the course of 
litigation from one side of the table to the other, whether they partici- 
pate or whether they don’t ? 

Mr. Crawrorp. Do I think it inspires confidence? My answer to 
that would have to be probably no, it does not. 

Mr. Courtney. That is all. 

Mr. Crawrorp. Whether it hurts or not, now I don’t know. 

Mr. Courtney. That is all. 

Mr. Crawrorp. I would not say it inspires confidence. 

Mr. Courtney. That isall. 

Mr. Crawrorp. May I explain that just a little bit further, Mr. 
Courtney, if you are interested. 

Major Mlotkowski was transferred to the Board from General Tid- 
well’s office because he was considered to be one of the best qualified 
and most available men to help us out. We knew at the time that he 
would be disqualified in a great number of Air Force cases which had 
gone through the office while he was there. In fact, he has been in 
practically all of them. 

In order to try to remedy that situation, and get some benefit from 
the major’s presence until the period of his disqualification had passed, 
I made an arrangement with the chairman of the Army panel under 
which Major Mlotkowski would work on some Army cases in which he 
was not disqualified, and one of their members gave us some help on 
our cases. 
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That is just about the substance of it. 

Mr. Courtney. The references which I made were to the published 
proceedings of the Board. 

Mr. Crawrorp. Yes, sir. 

Mr. Courtney. There is not one line in the opinions which you dis- 
seminate to the public which indicates there was any reservation on 
the activities of Major Mlotkowski or whatever his name is? 

Mr. CrawFrorpD. Except in this way, sir. 

Mr. Courrney. What do you think the public, examining the pro- 
ceedings of this Board published by the Commerce Clear inghouse, and 
disseminated to the public as Mr. vom Baur said this morning, would 
think when they read the same man’s name in 2 different places, 1 as 
a judge and 1 as an advocate ? 

Mr. Crawrorp. I am afraid I don’t know, sir. I will admit that it 
is not the most desirable situation in the world. However, in a little 
further qualification of that, in every Air Force case in which Major 
Mlotkowski was disqu: ilified, it is shown that he did not participate 
in this decision, although the reason for his nonparticipation is per- 
haps unfortunately not shown. 

Mr. Courtney. This is the information, Mr. Crawford, which you 
know the public reads. 

Mr. Crawrorp. Oh, yes, sir; I agree with that. 

Mr. Courtney. Not only at the time of its utter ance, but in years 
later in reference ? 

Mr. CrawrorpD. That is right. You may be right about that. It 
may have some unfortunate effect on the case. I just don’t know. 

General Tinwetu. Mr. Courtney, may I ask a question as a lawyer ? 

When a lawyer gets appointed on a court he disqualifies himself. 

Mr. Courtney. Y es, sir; and, General he says so—— 

General Tipwei. Well, he says so right in here. 

Mr. Courtney. In the opinion ¢ 

General Trpwe.i. “Did not participate in the decision.” It says so 
right in the decision. 

Mr. Courtney. He removes himself from the Board, and he leaves 
no one in any doubt. And you know it, and I know it. 

General Trowett. I can’t agree with you. 

Mr. Courtney. This was called to the attention of the committee. 
You publish these opinions. It is your job to police them. 

Mr. Crawrorp. Well, Mr. Courtney, would you give us a suggestion 
as to how that would be better handled ? 

Mr. Courtney. Do what the courts do. That couldn’t be simpler. 
I am only speaking as an individual. I have no interest in it. 

Mr. Crawrorp. Of course, the courts frequently say that judge or 
justice so-and-so did not participate, without giving any reason. Per- 
1aps occasionally they may say that he was disqui ulified. Maybe that 
would be better. We will certainly think about that. 

General Trpwety. Have you seen the language in the opinion, Mr. 
Courtney ? 

Mr. Courrney. Yes, sir; I read the opinion when the opinion was 
called to my attention. 

General Tipwei. It says right here “Major a a paps a mem- 

ber of the Board, did not participate in this decision.” I don’t know 
how you can say it any clearer. 
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Mr. Courtney. Well, you are the author of these opinions? 

General TioweELL. No, sir; I am not. 

Mr. Courtney. You are responsible for the interpretation placed 
upon them. 

General Tripwett. I am the attorney that presents the Government’s 
case. 

Mr. Courtney. I am not here arguing with you, and I certainly 
don’t propose to argue with you on how you ought to run your busi- 
ness. I am concerned only with the judgments that are formed from 
what you utter. 

(The full decision referred to is printed as appendix.) 

Mr. Courtney. I think that is all, Mr. Chairman. 

Mr. Héserr. Thank you, gentlemen, very much. The next witness, 
Mr. Courtney. 

Mr. Courtney. I would like to insert this in the record: Since noon 
the Navy Department has indicated in response to a question that as 
of December 1, 1958, the number of cases older than 2 years pending 
before its panel was 35. 

DEPARTMENT OF THE NAVY, 
Washington, D. C., December 4, 1958. 
Hon. F. Epwarp HEBERT, 
Chairman, Subcommittee for Special Investigations, Committee on Armed 
Services, House of Representatives, Washington, D.C. 

Dear Sir: At the hearing on the Armed Services Board of Contract Appeals 
this morning the subcommittee counsel requested that there be submitted for 
the record information as to the number of cases presently pending before the 
Navy panel of the Board which are more than 2 years old. 

An examination of the records discloses that the number of such cases is 
35 as of December 1, 1958. 


Sincerely yours, 
3EVERLY T. THOMPSON, 


Acting Chairman, Navy Panel, 
Armed Services Board of Contract Appeals. 

Now, Mr. Chairman, in the course of your statement you asked sev- 
eral questions. Not all of them have been responded to by those re- 
sponsible for making answer. I would suggest, Mr. Chairman, that 
the record be not closed until such time as the Secretaries have re- 
sponded to your inquiries. 

Mr. Hésert. The record will be kept open. And notify the Sec- 
retaries. 

(The answers from the Secretaries are as follows :) 

Hon. F. Epwarp HEBERT, 
Chairman, Subcommittee for Special Investigations, Committee on Armed 
Services, House of Representatives. 

DEAR Mr. CHAIRMAN: On behalf of the Secretary of the Army, receipt is ac- 
knowledged of your December 4 letter requesting the answers to 14 questions 
regarding the operations of the Armed Services Board of Contract Appeals. 

Enclosed are the answers to the questions set forth in your letter which have 


been prepared in the office of the Assistant Secretary of the Army for Logistics. 
I trust this information will be of assistance to your subcommittee. 


Sincerely, 





WILLIAM H. JoHNSON, Jr., 
Colonel, GS, Special Investigations 
(For and in the absence of J. H. Michaelis, Major General, GS, Chief 
of Legislative Liaison). 
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Question 1.—In the present state of the record, is the public interest being 
served and are your contractual responsibilities of the Government being dis- 
charged by this Board? 

Answer.—It is my considered opinion that the Armed Services Board of Con- 
tract Appeals occupies an essential place in effective Department of the Army 
procurement and contracting. Similar boards have, for the same reasons, been 
established in other agencies of the Government. I believe the Board does serve 
the public interest and does discharge the Army’s contractual responsibilities. 
It would be impossible for the Secretary to review personally these disputes and 
decide them. The disputes clause which provides for appeals also requires the 
eontractor to proceed with performance pending resolution of the dispute, thus 
providing for continued supply of military equipment. 

While I believe that the answer to this question is in the affirmative, we be- 
lieve that there are still areas for improvement in the Board’s operations. As 
we have previously pointed out, we have been taking vigorous administrative 
action for a period of about a year, have made substantial improvements, and 
are continuing to study methods of making the Board a more effective instru- 
ment of public service. 

Question 2.—How is the test for qualification and selection of Board members 
applied? 

Answer.—Board members of the Army panel are selected by the Assistant Sec- 
retary of the Army (Logistics), after a careful review of their legal education 
and experience. They are mature attorneys of judicial temperament and exten- 
sive knowledge of the problems arising from Government contracts. The quali- 
fications of the civilian members are reviewed in detail by the civilian-lawyer 
eareer committee. The qualifications of the military members are reviewed by 
the Judge Advocate General, who selects only those who have had long experi- 
ence in procurement law. Members of the Army panel are appointed by the 
three cognizant service Assistant Secretaries upon the recommendation of the 
Assistant Secretary of the Army (Logistics). 

Question 3.—Are the rules and conduct of the Board designed to expedite and 
promptly dispose of contractual claims? 

Answer.—We believe that the rules of the Board effectively carry out two basic 
requirements: that of providing for the expeditious resolution of disputes, and, 
at the same time, providing both parties to the disagreement with adequate op- 
portunity for presentation of their evidence and positions. The rules were 
amended in 1955, after long consideration by officials of the three military de- 
partments experienced in contract appeal matters, and after consultation with 
representatives of the American, Federal, and District of Columbia Bar Associa- 
tions. The military departments have recently agreed to further amendments 
of the rules which are designed to further expedite the disposition of contractual 
disputes. Testimony as to these procedures was given both by Mr. Courtney 
Johnson, Deputy Assistant Secretary of the Army (Logistics) and by Mr. F. 
Trowbridge vom Baur, General Counsel, Department of the Navy, at hearings 
of the subcommittee on December 4, 1958. 

The effectiveness of the appeal procedure ultimately depends not so much on 
the rules of the Board as upon the manner of disposing of cases under the rules, 
and the administrative supervision which is given to the entire appeal process. 
We have referred in some detail elsewhere to the Department of the Army’s pro- 
gram to improve the administration of the appeal procedure and to expedite the 
disposition of pending cases. We have pointed out that efforts in this area by 
the Board itself, the trial attorneys, staff elements within the Department of the 
Army and the Office of the Assistant Secretary of the Army (Logistics), have 
resulted in the reduction of 220 pending appeals before the Army panel, in addi- 
tion to disposition of the normal workload, within a period of approximately 1 
year. 

Question 4.—Should the rules of the Board more nearly approach those of the 
Court of Claims? 

Answer.—The rules of the Board were modeled after the Court of Federal 
Procedures, and to the degree feasible parallel those of the Court of Claims. 
However, it is believed that any move to modify the rules to more nearly ap- 
proach those of the Court of Claims would result in more formal procedures, 
with resulting delays in the disposition of disputes. The Board is an adminis- 
trative body and its rules of procedure, since the thorough revision in 1955, are 
best calculated to serve the purpose for which the Board was established; i. e., 
among other things, to provide for settlement of disputes at the lowest possible 
cost to the appellant and the Government. The rules of the Board are under 
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constant scrutiny, and if further areas for improvement are found the rules will 
be modified accordingly. : 

Question 5.—Is the record of performance of the Board of 21 members in the 
2-year period under study, satisfactory to the Secretaries: 

(a@) With respect to the amount of money involved? 
(0) Nature of the cases presented? 
(c) The time for disposition? 

Answer.—The answers to these questions relate, of course, only to the Army 
panel of the Armed Services Board of Contract Appeals. With respect to the 
entire question, we do not believe that the performance of the Army panel has 
been completely satisfactory in all respects, but substantial improvements have 
been and are being made. 

(a) It is believed that an evaluation of the performance record of the Army 
panel should not be made on the basis of the amount of money involved in appeals 
or comparisons between the total number of Department of the Army contracts 
and the number of appeals coming to the Board. The appeal procedure is de- 
signed to settle those contractual disagreements which cannot be resolved 
directly between the contractor and the contracting officer. It furnishes con- 
tractors a forum for settlement of factual issues both more cheaply and more 
expeditiously than recourse to the courts. The fact that few cases ultimately 
go to the courts seems to demonstrate the effectiveness of the procedure. 

(0) The nature of the cases considered by the Board vary from the simplest 
factual disagreement to complicated technical and contractual questions, and 
Similarly vary in amount from insignificant sums to hundreds of thousands of 
dollars. We believe that a review of the decisions of the Board cannot lead to 
the conclusion that its performance has been unsatisfactory in disposing of 
this wide variety of types of cases considered. We believe that the most impor- 
tant consideration is that the contractor is sometimes not satisfied with the con- 
tracting officer’s decision and wants it reviewed, and that the Government wants 
production and delivery continued under the contract but at the same time wants 
fair treatment for its suppliers. 

(c) It is pointed out in the statement of the Deputy Assistant Secretary of 
the Army (Logistics) that Army cases disposed of by decision in fiscal year 1958 
required a median time of 315 days and an average time of 372 days. His 
statement went into some detail explaining that these figures were forced up by 
considerations outside the control of the Department of the Army. We cannot 
conclude that these periods of time indicate that the Board is not an effective 
device for settlement of contractual disputes. It is significant to note again that 
if, in each step of an appeal, the parties take the full time allowed to them 
without extensions, approximately 255 days would be required to dispose of an 
appeal. It is believed that if contractors elect to use the new accelerated pro- 
cedure, these time factors will be further materially reduced. 

Question 6.—Is the position of your Department that trials de novo are (a) 
mandatory or (0) discretionary? 

Answer.—It is the position of the Department of the Army that a hearing 
de novo is mandatory. The Board is required, with regard to any dispute before 
it, and subject to the limitations in its charter, to take such action as the 
Secretary himself would have taken in the premises if he were called on to 
settle the dispute. This, therefore, contemplates a de novo consideration of the 
matters in dispute rather than an appellate hearing. Actually (except when 
an intermediate appeal is authorized) the hearing by the Board is the first 
hearing on the matter in dispute. Prior to such hearing there merely was a 
decision of the contracting officer concerning which the contractor voices dis- 
agreement and there is no record for certification to the Board. If the Board 
were limited to the facts considered by the contracting officer, the contractor 
frequently would be denied the opportunity of presenting the very evidence upon 
which he bases his appeal. In this connection, attention is invited to the 
remarks of Judge Madden in McWilliams Dredging Co. v. United States (118 
Court of Claims 1 at p. 16) : 

“Tt is evident that the Secretary was authorizing the Board to act for him 
in the way that any owner would act if a contractor was dissatisfied with the 
way he was treated by the owner’s representative in charge. He would listen 
to the contractor’s story, and if he thought that his representative had been 
unfair, he would reverse him. He would do this, not because the contract gave 
him any authority to make a final decision which would bar the contractor from 
relief in the courts for breach of contract, but because it would be the natural 
and fair way for an owner to act.” 
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Question 7.—What is the scope of a trial de novo as you interpret your 
charter? 

Answer.—A hearing before the Board involves a complaint, answer, pretrial 
conferences, appearance by appellant or counsel if desired, and the right to 
present witnesses in his behalf and to cross-examine Government witnesses. 
The Government, of course, has the right to present witnesses in its behalf and 
to cross-examine opposing witnesses. All evidence relevant to the issues set 
forth in the complaint and answers can be introduced. This procedure in 
essence affords the parties the same rights to which they would be entitled in 
a trial court. 

Question 8.—Specifically, why was the Raylaine Worsted case tried de novo, 
and why was the Curtiss-Wright case not tried de novo and material evidence 
required to be submitted both by the Government and the contractor and the 
issues framed before trial? 

Answer.—aAs the Curtiss-Wright case arose in the Air Force, that portion of 
the question appears to be addressed to that service. As stated in the question, 
the de novo procedure was utilized in the Raylaine hearing, which procedure 
has been set forth in detail in the answer to the preceding question. 

Question 9.—Do you hold that this Board has the right to decide questions of 
law? (Let me point out that the published decisions of your Board indicate 
that more than half the published opinions are on questions of law.) . If your 
answer is “yes,” what is the function of the General Counsel of your Depart- 
ment or the Judge Advocate General on questions of law? 

Answer.—Of course, the Board has no authority to give a final decision on any 
question of law. The consideration by the Army panel of a mixed question of 
law and fact is necessary for the resolution of many disputes. The disputes 
article of the contract authorizes consideration of such questions of law when 
necessary to the panel’s determination of questions of fact. This clause also 
provides that the Board’s decisions on questions of law are not final. This 
authority is recognized in the charter of the Board. 

The consideration by the Board of mixed questions of law and fact necessary 
to decide a factual issue in dispute is not considered to be an invasion of the 
jurisdiction of the legal offices of the Army. 

Question 10.—If your answer to these questions is “no,” why then is this 
Board deciding questions of law? 

Answer.—The answer to the preceding question is also applicable here. Any 
decisions of the Army panel which may be considered to be decisions solely on 
questions of law would have been predicated upon a memorandum dated July 4, 
1944, signed by the then Secretary of War, which gave broad authority to the 
Roard to decide all questions arising under Army contracts. This memorandum 
was rescinded by the Secretary of the Army on December 5, 1958, which action 
will clarify the authority of the Army panel on this subject and serve to restrict 
it to the authority contained in the charter of the Board. 

Question 11.—Do you hold that the contractor agrees to have questions of law 
decided by this Board? 

Answer.—The contractor, under the terms of the disputes article, agrees to 
the consideration of questions of law and their determination by the Board 
insofar as the determination of such legal questions are necessary to the resolu- 
tion of the disputes of fact on which the appeal is taken. However, the disputes 
clause specifically provides that the Board’s*decision on such questions of law 
is not final but subject to review in the courts. Such a provision is, of course, 
required by the Wunderlich Act (31 U. 8. C. 322). 

Question 12.—Is the Government discharging its contractual obligation when 
147 cases have rested with the Board beyond 2 years? 

Answer.—lIt is the view of the Department of the Army that cases should be 
decided in the most expeditious manner possible. Two years appears to be an 
unreasonably long delay before decision. However, each case must be examined 
individually to assess the reasons for delay. There generally is contribution to 
delay by the appellant and not infrequently by the suspense of the case because 
of Department of Justice action. Of the 73 Army appeals more than 2 years old, 
in 51 percent the average contractor delay was 8 months. No arbitrary time 
limit can be put on the length of time within which a case should be concluded. 
The Department of the Army is paying strict attention to this problem, and now 
monthly conferences between the Deputy Assistant Secretary of the Army 
(Logistics) and the chairman of the Army panel are held to review delays, 
determine the cause therefor, and remedy the same. Considering all factors, it 
is believed that the Army is discharging its contractual obligations. 
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Question 13.—What recommendations do you have for the more prompt dis- 
position of these cases? If you have no recommendations, what remedy or 
right would you afford to the contractor for delays? 

Answer.—The Department of the Army has recently taken the following 
actions : 

(a) To prevent delay at the contracting officer and technical service level, the 
Deputy Chief of Staff for Logistics has been directed to determine the cause for 
any delay and, where necessary, take action to expedite. 

(b) To prevent delay by the contractor, the chief trial attorney has been in- 
structed to file a motion to dismiss for failure of prosecution in appropriate cases, 
and to set the hearing on the motion at the earliest possible date. 

(c) To analyze any delay at the Board level, the monthly meetings with the 
Deputy Assistant Secretary of the Army (Logistics) mentioned in the answer to 
question 12, above, are held. 

(d@) To accelerate the disposition of appeals involving $5,000 in amount or less, 
there recently has been authorized by the 3 military services a new abbreviated 
procedure which is applicable at the option of the contractor and upon agreement 
by the Government. A full statement of this new procedure was given to the sub- 
committee by Mr. Courtney Johnson on December 4, 1958. 

Question 14.—In this same vein, at the conclusion of the hearing, I asked the 
Secretaries whether there could be some limitation on the time within which 
decisions must be reached— 

(a) By the contractor. 
(b) By the Board. 

Answer.—When the Deputy Assistant Secretary of the Army for Logistics 
testified before the subcommittee he stated that he believed that contractors with 
the military departments should not be singled out for purposes of limiting their 
right to present claims or disputes with the Government and that unilateral 
action by the military in this matter should not be undertaken. It is believed 
that any limitation in this area should be studied on a governmentwide basis 
before a decision is reached. 

The problem of bringing any disagreement between a contractor and the con- 
tracting officer to a final conclusion by a finding of the contracting officer from 
which the contractor may appeal is a difficult one. At present we have no provi- 
sions by which a contractor can compel the contracting officer to issue a finding 
and likewise there is no requirement that a contractor present to the contracting 
officer a claim or disagreement at any particular time. We agree with the sub- 
committee that this problem requires serious consideration and the Department 
of the Army will be happy to cooperate with the subcommittee in exploring it. 

With respect to the time within which the Board should render its decision we 
do not believe that any arbitrary time limit could or should be placed upon it. 
Such a requirement would be as likely to result in an injustice as justice. The 
wide and varying types of cases which the Board considers appears to make it 
unrealistic to impose a fixed period of time for disposition. However, as we have 
indicated elsewhere, the problem is an administrative one and is receiving careful 
attention by the Department of the Army. 








DEPARTMENT OF THE NAVY, 
OFFICE OF THE SECRETARY, 
Washington, D. C., December 12, 1958. 

My Dear Mr. H&sert: In accordance with your request, I am furnishing an- 
swers to the questions set forth in your letter of December 8, 1958, as follows: 

1. In the present state of the record, is the public interest being served and 
are your contractual responsibilities of the Government being discharged by 
this Board? 

Answer.—Yes. As testified to by the General Counsel of the Navy Depart- 
ment, the Board is now providing fair, impartial, and expeditious determina- 
tions of disputes with contractors which are not settled at the contracting officer 
level. Also, experience has demonstrated that the need for an appeal procedure 
is clear. For one thing, the number of cases decided by the Board but which 
never reach the Court of Claims reflects the usefulness to contractors of main- 
taining this tribunal. In addition, I am informed that the Board has a good 
reputation with contractors and with the bar. Finally, it is the fact that con- 
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tractors can complete a case more expeditiously before the Board than in the 
Court of Claims or other tribunals. 

2. How is the test for qualification and selection of Board members applied? 

Answer.—After considering recommendations from and consulting with the 
General Counsel of the Navy Department and the Chairman and other mem- 
bers of the Navy panel and others, the Assistant Secretary of the Navy (Ma- 
terial), with the concurrence of the Army and Air Force Procurement Assist- 
ant Secretaries, appoints new members of the Navy panel from among civilian 
attorneys on the basis of ability, knowledge of Government contract law, trial 
experience, administrative ability, and character. 

3. Are the rules and conduct of the Board designed to expedite and promptly 
dispose of contractual claims? 

Answer.—Yes. In our judgment, the rules and proceedings of the Board, on 
the whole, are designed to dispose of appeals as promptly as can reasonably be 
expected. Each party must, of course, have a fair opportunity to prepare and 
present his claims and defenses, the false issues must be cleared out of the 
way, and the true issues sharpened up in advance of trial. In addition the 
Board itself can only arrive at a decision after mature analysis, reflection and 
consultation among the members. The parties in an average case can now ob- 
tain a decision in 84% months, assuming that they themselves proceed expedi- 
tiously and the current backlog is eliminated. This compares very favorably 
with litigation in the Court of Claims and in other tribunals vested with ju- 
dicial power. With a view to speeding up of the whole appeal process, the 
rules were substantially revised in 1955 after consultation with representatives 
of the three panels of the Board, the three Departments and bar associations, 
as testified to by the General Counsel of the Navy. Additional changes are 
about to be put into effect, particularly to expedite hardship cases and cases 
involving $5,000 or less. The Navy Procurement Directives have long provided 
that a contractor may always move to advance a case for good cause shown, 
and the availability of this motion will now be stated, for the three military 
Departments, in the rules. 

4. Should the rules of the Board more nearly approach those of the Court of 
Claims? 

Answer.—The current rules of the Board are modeled after the Federal Rules 
of Civil Procedure and the steps of litigation therein described resemble those 
of the Court of Claims. We believe they are presently well tailored to the ob- 
jectives of fair and expeditious disposition of appeals under Government con- 
tracts. 

5. Is the record of performance of the Board of 21 members in the 2-year 
period under study, satisfactory to the Secretaries? 

(a) With respect to the amount of money involved? 
(b) Nature of the cases presented? 
(c) The time for disposition? 

Answer.—Yes. The record of the Navy panel during fiscal 1957 and fiscal 
1958 shows the results of the many steps which have been taken in the last few 
years to improve the Board’s rules and operations and to expedite the disposi- 
tion of appeals. Additional improvements are about to be put into effect. Dur- 
ing the 2-year period under consideration, the Navy panel disposed of 293 cases 
or about 50 cases per member at an average cost of about $750 a case. The 
backlog was reduced from 235 to 175 cases and this has been further reduced 
to 162 cases as of November 1, 1958. Particularly in view of the fact that 
many of the cases are complex, I consider these results to be reasonably good 
but we are making every effort to improve them. As is indicated elsewhere, our 
efforts include the adoption of new procedures. While we expect the Board 
to speed up somewhat its handling of cases, a minimum time period is re- 
quired for the orderly processing of cases. 

6. Is the position of your Department that trials de novo are (@) mandatory 
or (6) discretionary? 

Answer.—Appeals are heard de novo by the Board. This permits a full pres- 
entation by each party of all the relevant law and evidence and is essential to a 
fair and orderly disposition of each case. 

7. What is the scope of a trial de novo as you interpret your charter? 

Answer.—See answer to question 6. 

8. Specifically, why was the Raylaine Worsted case tried de novo, and why 
was the Curtiss-Wright case not tried de novo and material evidence required 
to be submitted both by the Government and the contractor and the issues framed 
before trial? 
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Answer.—These are Army and Air Force cases. 

9. Do you hold that this Board has the right to decide questions of law? (Let 
me point out that the published decisions of your Board indicate that more 
than half the published opinions are on questions of law.) If your answer is 
“Yes,” what is the function of the General Counsel of your Department or the 
Judge Advocate General on questions of law? Is this a diminution of their 
function? 

10. If your answer to these questions is “No,” why then is this Board deciding 
questions of law? 

Answer.—In accordance with the provisions of the Wunderlich Act and the 
terms of the current standard disputes clause, the Board is authorized to render 
final decisions only with regard to disputes concerning questions of fact arising 
under the contract. However, questions of law are frequently related to the 
questions of fact involved in such disputes and consideration must be given to 
such questions of law for the purpose of determining what questions of fact 
presented on appeal are relevant and material as “arising under the contract” 
and essential to its administration and, therefore, required to be considered and 
determined on appeal. Accordingly the standard disputes clause provides that 
the clause “does not preclude consideration of law questions in connection with 
decisions” on disputes concerning questions of fact but “shall not be construed 
as making final the decisions of any administrative official, representative, or 
board on a question of law.” In this regard we think the contract provisions 
and the Board’s consideration of questions of law to the limited extent indi- 
cated and without any finality attaching to their decisions on such questions are 
clearly consistent with the Wunderlich Act and good departmental administra- 
tion. Some confusion has stemmed from an Army memorandum of July 4, 1944, 
giving the Board broader latitude and possibly independent jurisdiction over 
questions of law. The withdrawal of this memorandum as stated by Mr. Court- 
ney Johnson will help to clarify this matter. We think that further clarifica- 
tion may be accomplished by changes in the present charter of the Board which 
now provides that “the Board may nevertheless in its discretion hear, consider, 
and decide all questions of law necessary for the complete adjudication of the 
issue.” We have recommended deletion of this provision and other changes in 
language so as to make it clear that the Board’s jurisdiction is no broader than 
that provided by contract and the Wunderlich Act. So far as the General 
Counsel of the Navy Department is concerned, he has full and final responsibility 
within the Department for advising the Secretary of the Navy, contracting offi- 
cers and other personnel engaged in procurement, on questions of law arising 
under procurement contracts. 

12. Is the Government discharging its contractual obligation when 147 cases 
have rested with the Board beyond 2 years? 

Answer.—Only 35 of these cases are before the Navy panel. Analysis indi- 
cates that the delay in many cases is due to factors beyond the Board’s control 
such as delays and postponements on the part of the contractor or the Govern- 
ment Counsel, suspension pending settlement negotiations or actions by other 
departments or courts. Some of these cases arose under the old rules. In any 
event, it is our strong desire to bring appeals to a conclusion as soon as possible. 
And as pointed out in the statement of the General Counsel, we have taken 
many steps to expedite appeals, including revision of the rules, setting of time 
limitations, adding personnel, and supervising the operations of the Board more 
closely. A very substantial reduction in the backlog has already been accom- 
plished, and further changes to expedite the processing of cases are about to 
be put into effect. A certain amount of time, however, is always required for 
the orderly processing of these appeals. This will vary with their complexity 
and novelty, and with the delays sougnt by contractors. This minimum fiine 
for processing new cases under the revised rules is a reasonable one, and while 
it ean be improved upon somewhat, I do not think it can be improved very much. 

13. What recommendations do you have for the more prompt disposition of 
these cases? If you have no recommendations, what remedy or right would you 
afford to the contractor for delays? 

Answer.—We think a slightly more expeditious disposition of cases will be 
brougkt about by the changes in rules about to be issued which provide for (a) 
an expedited hearing for cases involving $5,000 or less, (0) a motion to advance 
appeals for good cause shown, and (c) the rendering of coordinated decisions 
by the three panel chairmen of the Board rather than the full 21 members of the 
Board. I do not believe there is presently any serious problem of delay by the 
Navy panel. 
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14. In this same vein, at the conclusions of the hearing, I asked the Serre- 
taries whether there should be some limitation on the time within which deci- 
sions must be reached— 

(a) By the contractor. 
(c) By the Board. 

Answer.—There presently is a 30-day limitation on the time within which a 
contractor may appeal to the Board. If he does not appeal within 30 days from 
notification of decision of the contracting officer, his right to appeal is waived. 
With regard to decisions by the Board itself, I do not believe it desirable to place 
any urtificial limitations on the time within which it should reach a devision in 
any case. A certain amount of time is necessarily consumed in typing up the 
stenographic transcript of the trial. In addition, it is common practice, par- 
ticularly in the more complex cases, for the parties to ask for the right to file 
briets after the trial has terminated and the transcript thereof has been typed 
up. After the receipt of briefs, the Board must necessarily take a certain 
umount of time if it is to reach a reasoned and orderly decision, particularly in 
complex cases. This is not to indicate, however, any indifference on my part to 
the length of time the Board takes to reach decisions. The Board currently 
makes monthly reports to me which show the length of time involved in making 
a decision in each case, and the Board is well aware of the strong view of the 
General Counsel and myself that these cases should be decided as expeditiously 
as orderly disposition makes possible. 

I shall be pleased to furnish any additional information you may request. 


Sincerely yours, 
¥. A. BANTz, 
Assistant Secretary of the Navy (Materiel). 
Hon. F. Epw. Hésert, 
House of Representatives, 
Washington, D.C. 





DEPARTMENT OF THE AIR FORCE, 
OFFICE OF THE SECRETARY, 
Washington, December 12, 1958. 
Hon. F. Epwarp H&BERT, 
Chairman, Special Investigations Subcommittee, 
Committee on Armed Services, House of Representatives. 


Dear Mr. CHAIRMAN: Attached hereto are the answers to the 14 questions 
which were asked in your letter of December 8, 1958. 

I trust that my answers are responsive to your questions and if you desire any 
further clarification of any of the matters contained in your letter or that arose 
during the past hearing on the Board of Contract Appeals, I shall be happy to 
assist you. 

Sincerely yours, 
Dubey C. SHARP, 
Assistant Secretary of the Air Force. 


DEPARTMENT OF THE AIR ForcE ANSWERS TO QUESTIONS ASKED BY THE HOUSE OF 
REPRESENTATIVES COMMITTEE ON ARMED SERVICES, SUBCOMMITTEE FOR SPECIAL 
INVESTIGATIONS, IN A SUBCOMMITTEE LETTER TO THE SECRETARY OF THE AIR 
Force DATED DECEMBER 8, 1958 


Question 1.—In the present state of the record, is the public interest being 
served and are your contractual responsibilities of the Government being dis- 
charged by this Board? 

Answer.—Yes. 

Question 2.—How is the test for qualification and selection of Board members 
applied? 

Answer.— 

(a) Civilian members.—Through recommendations of top procurement offi- 
cials, attorneys in the General Counsel’s office and members of the Armed Serv- 
ices Board of Contract Appeals, capable lawyers are asked to submit their 
applications for appointment. These applications, together with such other 
applications as may have been received unsolicited, are reviewed on behalf of the 
Secretary of the Air Force and a tentative selection made. The candidate so 
tentatively selected is examined by the Air Force Civilian Attorney Qualification 
Committee and if passed by that committee is appointed a member of the Board 
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by the joint action of the Assistant Secretaries of the Air Force (Materiel), 
Army (Logistics), and Navy (Material). 

(b) Military members.—Military members are nominated by the Judge Advo- 
cate General of the Air Force from members of his Department. The names of 
the nominees are referred to the chairman of the Air Force panel of the Armed 
Services Board of Contract Appeals and to the General Counsel of the Depart- 
ment of the Air Force for review as to qualifications and comment. Selection is 
by the Assistant Secretary of the Air Force (Materiel) and appointment is the 
same as for civilian members. 

Question 3.—Are the rules and conduct of the Board designed to expedite and 
promptly dispose of contractual claims? 

Answer.—Yes. Speed in handling contract claims is only one facet of the 
problem, and overemphasis on speed can only result in either depriving the 
parties of their full opportunity to be heard or in hasty judgment. Both are 
bad. For the history of the Armed Services Board of Contract Appeals rules 
and their development, your attention is invited to the statements of Mr. F. 
Trowbridge vonBaur, General Counsel of the Navy and Mr. George W. Crawford, 
chairman of the Air Force panel of the ASBCA in the hearing on this matter 
before your subcommittee on December 4, 1958. We believe these rules provide 
a fair and proper timetable for the processing of appeals. In appropriate cases 
the simple appeal can be and is expedited. At the same time there is and must 
be latitude for allowing extra time to process the complex appeal. 

Question 4.—Should the rules of the Board more nearly approach those of the 
Court of Claims? 

Answer.—No. Comparative studies of the time taken by the Air Force 
panel of the Armed Services Board of Contract Appeals and the time taken 
by the Court of Claims to reach decision after docketing indicates a mean 
time for the-Air Force panel of 12 months and for the Court of Claims 35 
months. The procedures of the Court of Claims are much too cumbersome for 
an administrative board. It is believed that the present rules of the Armed 
Services Board of Contract Appeals provide the minimum necessary formality 
and no reason is known why the procedures should be further formalized. 

Question 5.—Is the record of performance of the Board of 21 members in 
the 2-year period under study, satisfactory to the Secretaries: 

a. With respect to the amount of money involved? 

Answer.—Yes. Although some appeals involve comparatively nominal 
amounts, still each case was regarded by the contractor concerned as of suffi- 
cient importance to go to the expense of appealing it to the Board for review. 
In the statistics furnished to your committee there was one Air Force case in- 
volving $3,500,000; another Air Force case involved only a small amount but 
was dispositive of a claim of several] millions. A number of the Air Force cases 
were measured in the hundreds of thousands, and the Curtiss-Wright case 
which has figured so prominently in the proceedings of your subcommittee in- 
volves several millions with Curtiss-Wright and when the principle is applied 
to the aircraft industry generally will involve many more millions. 

b. Nature of the cases presented ? 

Answer.—Yes. The issues run the gamut of Government procurement, and 
the Board has demonstrated its ability to adjudicate the many types of prob- 
lems which have been presented to it. 

ec. The time for disposition ? 

Answer.—On the whole, yes. We have been concerned with the increase in 
the number of cases pending before the Air Force panel. Mr. Crawford related 
to you the fact that we added 2 members to the Air Force panel and are in the 
process of adding 2 more. We are looking into the great increase of new Air 
Force appeals to see if there is some way that we can decrease the input. 

Question 6.—Is the position of your Department that trials de novo are (a) 
mandatory or (b) discretionary? 

Answer.—A trial de novo, or a proceeding which is in the nature of a trial 
de novo, is mandatory unless waived by the contractor. The Government has 
no discretion in this regard. 

Question 7.—What is the scope of a trial de novo as you interpret your 
charter? 

Answer.—tThe phrase “trial de novo” is not used in the charter. Although 
administrative proceedings such as those provided under the disputes article 
may not constitute a trial in the strictest sense of the word, they are similar 
to a trial de novo. A trial de novo permits a full trial of all issues before the 
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court and an independent judgment on those issues by the court without regard 
for decisions and findings made by the body or officer whose action is in dispute. 
Similar to a court in a trial de novo, the Board exercises its independent judg- 
ment on the issues before it. It is not bound in any way by the decisions of the 
contracting officer or any findings which he may have made. The Board makes 
its own decisions on the basis of the record before it, and unless the contractor 
waives his right in this regard, that record is made in oral hearings. 

Under the disputes article the contractor is entitled as a matter of right to 
be heard and to present evidence. The Board’s rules. provide for a procedure 
which includes the filing of complaints and answers, pretrial discovery, pretrial 
conferences, and oral hearings, including the presentation and cross-examina- 
tion of witnesses by the contractor and the Government. Verbatim records are 
kept of the hearings, and the contractor has the right to be represented by 
counsel. 

The formal rules of evidence which are adhered to in the courts are not bind- 
ing in Board proceedings. The Board’s rules provide that hearings shall be as 
informal as may be reasonably allowable under all circumstances. The con- 
tractor may elect to have his case decided on the basis of the contract file and 
written submissions. This form of procedure may deviate from a strict trial 
de novo concept because the formal introduction of evidence is not required 
and the record is not limited to matters presented in oral hearings. 

Question 8.—Specifically, why was the Raylaine Worsted case tried de novo, 
and why was the Curtiss-Wright case not tried de novo and material evidence 
required to be submitted both by the Government and the contractor and the 
issues framed before trial? 

Answer.—Inasmuch as the Raylaine appeal is an Army matter, we assume 
that you want us to address ourselves only to the Curtiss-Wright appeal which is 
an Air Force case. The Curtiss-Wright case is being tried de novo. The appeal 
is from a demand that the contractor pay $3,961,697 in rent on Government- 
owned tools in its possession. At the outset, the major issue appeared to be 
whether the contractor had a contractual obligation to pay rent. Both parties 
presented their cases with reference to this issue. After the hearings were 
concluded, and on consideration of the record, the Board decided that the con- 
tractor was obliged to pay rent but that the amount charged and the method 
used in fixing that amount were inequitable. The Board felt, however, that not 
enough evidence had been submitted in the hearings to enable it to determine the 
amount of rent which should properly be charged. The Board therefore issued a 
preliminary opinion stating its conclusion on the issue which it had decided and 
calling for further hearings on the issue with regard to which the record is 
incomplete. 

The new hearings will be a continuation of the same case. They are required 
precisely because the Board acts in a de novo fashion. The Board must exercise 
its independent judgment on the record, and the record is being reopened to 
permit the Board to decide an issue on which it was not sufficiently complete. 

The issuance of a preliminary opinion was intended to expedite the proceedings 
by limiting the issue to which the parties are to address themselves. 

Question 9.—Do you hold that this Board has the right to decide questions of 
law? (Let me point out that the published decisions of your Board indicate that 
more than half the published opinions are on questions of law). If your answer 
is ‘yes,’ what is the function of the General Counsel of your Department or the 
Judge Advocate General on questions of law? Is this a diminution of their 
function? 

Answer.—The disputes article permits a contractor to appeal to the Secretary 
or his representative from decisions of a contracting officer concerning questions 
of fact which arise under the contract. The article specifically provides that it 
does not preclude consideration of law questions in connection with appeals made 
under it. In its charter, the Armed Services Board of Contract Appeals has been 
designated the representative of the Secretary to hear, consider, and determine 
contractor appeals under the disputes article. 

Although the jurisdiction of the Board to decide disputes is not limited to ques- 
tions of fact alone, its rulings on questions of law may not be held to be final as 
to the contractor or the Government. This limitation was imposed by statute in 
1954 (41 U. S. C. 322) and is now written into the article itself. 

We understand that there are no clear-cut rules which are generally accepted 
by the courts and the legal profession for differentiating between questions of law 
and fact. This is a most confusing area of the law which is somewhat compli- 
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eated because many questions are considered to be mixed questions of law and 
fact rather than one or the other. As a practical matter, the disputes article is 
intended to provide the contractor with impartial decisions on his disputes with 
our contracting officers. It would defeat this purpose to deprive him of the 
remedy provided by the article by requiring him to make technical legal distinc- 
tions of this kind. 

Our experience shows that it is rare for a dispute which is appealed to the 
Board to be a pure question of fact or law. Most disputes are in the category of 
mixed questions. It is a practical impossibility to unscramble these matters so 
that two different agencies or officers would decide the law and fact questions. 
Certainly the attempt to do so would add substantial burdens to the contractor, 
who would be forced to state his case in two different places. I would also add 
substantial burdens to the administrative officers involved, who would be faced 
with serious jurisdictional problems. Such an attempt would emphasize juris- 
dictional questions as opposed to the substantive issues in dispute, and would 
delay the dispute adjudication process. 

The right of the Board to decide questions of law is therefore established in the 
disputes article under which appeals are brought and in the charter which 
created the Board. The effectiveness of the remedy provided under the article 
would be defeated by limiting the contractor’s right of appeal solely to questions 
of fact. 

With regard to the functions of the General Counsel and the Judge Advocate 
General, the General Counsel is the final authority in the Air Force on matters of 
procurement law. Judge Advocate General personnel provide legal advice on 
procurement matters in the field. The Staff Judge Advocate of the Air Materiel 
Command is the chief trial attorney representing the contracting officers in 
proceedings before the Board. 

In deciding appeals brought to it under the disputes article, the Board acts in 
a quasi-judicial capacity. The questions of law which the Board deals with are 
limited to questions involving the interpretation of the language in specific con- 
tracts. The Board’s decisions are made only for the particular cases before it. 
They are not precedents which bind the Department or any of its personnel in 
future cases. On the other hand, the Board’s decisions are looked to for guidance 
where similar contractual language is involved. 

Technically, the Secretary and the Department are not obliged to accept any 
conclusions of law expressed by the Board in a particular case. As a practical 
matter, there have been no cases in which the General Counsel has attempted to 
overrule a Board decision. There is one case, however, where execution of a 
Board decision has been delayed on the advice of the General Counsel pending 
resolution of the legal issue involved by the courts, where a suit had been filed 
independent of the administrative appeal. 

In practice, the Board’s legal conclusions are made in the context of the 
factual issues arising in connection with specific contract language. The Board 
acts on a case in much the same way as a court, and its decision in the case is 
generally accepted within the Department as if it were that of a court. 

We do not believe that the quasi-judicial procedure which we have provided 
for the resolution of disputes between contractors and contracting officers is a 
diminution of the functions of the General Counsel or the Judge Advocate 
General. 

Question 10.—If your answer to these questions is “no’, why then is this 
Board deciding questions of law? 

Answer.—Question 9 was answered “yes.” 

Question 11.—Do you hold that the contractor agrees to have questions of law 
decided by this Board? 

Answer.—Yes. Under the disputes article, the contractor agrees to have the 
Secretary or his representative decide questions of law in connection with dis- 
putes concerning a question of fact arising under the contract. The Secretary’s 
representative under the disnutes article is the Board. The contractor does not 
agree, however, to accept such decisions as final. 

Question 12.—Is the Government discharging its contractual obligation when 
147 cases have rested with the Board beyond 2 years? 

Answer.—Of those 147 cases only 7 are Air Force cases. We have reviewed 
these seven cases and while we do not regard the Air Force as completely with- 
out blame, we have concluded that most of the delay was caused by the con- 
tractor and that in none of them did a contractor suffer unjustly because of the 
delay. As previously noted, we are more concerned in the substantial increase 
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of pending Air Force cases, and we have related the steps that are being taken 
to augment the Air Force panel with extra members. 

Question 13—What recommendations do you have for the more prompt dis- 
position of these cases? If you have no recommendations, what remedy or 
right would you afford to the contractor for delays? 

Answer.—We have mentioned the augmentation of the Air Force panel, and 
you have been informed of the new small claims procedure and the new stream- 
lined procedure which is to replace the so-called full Board case. In the Air 
Force, we have made a practice of giving a contractor priority treatment where 
he shows facts such as impending bankruptcy, etc., which make it clear that 
special consideration is warranted. 

Question 14.—In this same vein, at the conclusions of the hearing, I asked the 
Secretaries whether there should be some limitation on the time within which 
decisions must be reached— 

(a) By the contractor. 

Answer.—With reference to a dispute the contractor must make two decisions. 
The first is whether he should file a claim with the contracting officer, and the 
second is whether he should appeal from a decision by the contracting officer. 
The time limitation within which he must make this second decision and appeal 
from the decision of the contracting officer is 30 days, and is so provided by the 
disputes article itself. The problem is somewhat different insofar as any time 
limitation upon the contractor in submitting his claim to the contracting officer 
for decision. As a general rule he may submit his claim at any time until final 
payment under. the contract is made. Both rules have proven to be reasonably 
satisfactory. They give to the contractor a fair opportunity to either file his 
claim or appeal, and they provide some sort of a cutoff date so that the Govern- 
ment can close its accounts on a contract, 

(b) By the Board. 

Answer.—We know of no practical limitation which can be placed on the time 
within which the Board must reach its decision. The office of the Assistant 
Secretary of the Air Force (Materiel) has direct administrative responsibility 
over the Air Force panel, and it is believed that his staff can exercise surveil- 
lance over the Board and insure that the Board’s decisions are rendered with 
the promptness appropriate to the individual case. 


Mr. Courtney. Mr. Chairman, the representatives of the American 
Bar Association and the District Bar Association and the Federal Bar 
Association are here. They have audited and participated in these 
hearings. 

We will ask, Mr. Chairman, as you have indicated in your state- 
ment, if, before the committee reaches its conclusions, we may have 
the benefit of a statement of their observations, recommendations, 
conclusions, suggestions, and comment for inclusion in this record for 
the guidance of the subcommittee. 

Mr. Hésert. I suggest also that you formally invite them. 

Mr. Courtney. They have been formally invited and are here, 
Mr. Chairman, and have been invited to make their comments on the 
written record as it has been made here. 

Mr. Courtney. Yes. Mr. Gubin is here. Mr. Spriggs was here, 
and Mr. Gaskin was here. Each of them has indicated that he will 
comment publicly. 

(The comments referred to are as follows :) 

DECEMBER 11, 1958. 
Hon. F. Epwarp HE&sBert, 
Chairman, Subcommittee for Special Investigations—Armed Services, 
Hlouse of Representatives, Washington, D.C. 


DEAR CONGRESSMAN H&sert: We wish to thank you for extending to us the 
opportunity to submit a statement of our views with regard to your subcom- 
mittee’s inquiry into the operations of the Armed Services Board of Contract 
Appeals. Although we are chairmen of the public contracts committees of the 
American Bar Association, the Federal Bar Association, and the Bar Association 
of the District of Columbia, we must emphasize that the views expressed herein 
are not those of our associations, which have not officially considered the sub- 
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ject of your subcommittee’s inquiry. We speak, instead, as practitioners who 
have acquired experience over a long number of years in presenting matters to 
the various administrative boards, including the Armed Services Board of Con- 
tract Appeals. Our experience also encompasses prosecution of claims before 
the United States Court of Claims. 

It is our observation that the Armed Services Board of Contract Appeals, 
functioning for the department heads, is performing an indispensable service 
in the disposition of disputes between the Government and contractors arising 
out of the standard disputes clause. As you know, a dispute involving a ques- 
tion of fact is, by the terms of the contract, appealable to the head of the de- 
partment or his duly authorized representative. Congress has already provided 
certain remedies for the judicial review of decisions by the head of the de- 
partment, through the passage of the Wunderlich Act of May 11, 1954 (68 Stat. 
81; 41 U. S. C. A. 321). An intermediate step between the contracting officer and 
the Court of Claims in certain classes of cases is the Armed Services Board of 
Contract Appeals. The volume of cases which that Board is called upon to 
handle and dispose of is to a considerable degree responsible for the relatively 
light docket that presently exists in the U. 8S. Court of Claims. 

We are very much impressed by the observations made in your opening state- 
ment that the subcommittee was interested in the qualifications and methods of 
selection of the Board members. Because of the quasi-judicial duties imposed 
upon the members of the Armed Services Board of Contract Appeals, we feel 
that they should be selected because of their background and experience in 
Government contracts, and we also believe that they should possess some trial 
experience in adversary proceedings, which would aid them in evaluating con- 
flicting testimony of witnesses. The most important consideration, however, is 
that they be assured a completely autonomous status in the fulfillment of their 
duties. 

Certain procedures being initiated by the Deputy Assistant Secretary of the 
Army (Logistics) have given rise to considerable apprehension on our part. 
Those procedures are discussed, beginning on page 33 of the transcript of hear- 
ings before your subcommittee. 

First, we would take exception to the wisdom of an instruction to the Board 
which would limit the awards to the amount claimed. In many instances, con- 
tractors make claims without advice of counsel and the claims may be more 
or less than they are entitled to under the circumstances. As the hearing before 
the Board is essentially de novo, there is no compelling reason why the com- 
plaint before the Board should accurately reflect the correct amount. Com- 
paring a complaint before the Board with one in a Federal district court, the 
latter would not necessarily be limited by what one of the parties had erron- 
eously or mistakenly claimed against the other, prior to filing the complaint. 
Furthermore, even after filing, complaints may, in accordance with the Federal 
Rules of Civil Procedure, promulgated by the Supreme Court of the United 
States, pursuant to legisaltive authority, be liberally amended, and even to 
conform to the evidence at the end of the case. In the last analysis, the con- 
tractor is entitled in dealings with his Government to obtain his just due, and 
at the first level on which that determination of a disputed claim is being made, 
i. e., the Board, should not be bound with respect to the amounts claimed in 
previous correspondence. 

Next, Secretary Johnson has advised that a procedure is being adopted 
whereby the chief of a technical service, after a motion for reconsideration had 
been denied by the Board, may still forward the case to the Secretary with a 
view to determining the propriety of having the Comptroller General pass upon 
the claim. It seems to us that such a procedure completely disregards the effect 
of the standard disputes article. In the first place, the Comptroller General 
has no standing whatever under the standard contract provision relating to 
disputes, and the Court of Claims has repeatedly held that the Comptroller 
General may not undertake to exercise the function of the contracting officer or 
head of the department—Board—to determine the dispute. 

Maryland Dredging & Contracting Co. v. U. 8. (66 C. Cls. 627) 

Carroll vy. U. 8. (76 C. Cls. 103) 

McShain v. U. 8. (83 C. Cls. 405) 

Karno-Smith Co. v. U. 8S. (84 C. Cls. 110) 

Livingston v. U. 8. (101 C. Cls. 625) 

United States Casualty Co. v. U. S. (67 F. Supp. 950, 107 C. Cls. 68) 

Brister & Koester Lumber Co. v. U. S. (88 U. S. App. D. C. 197, 188 F. 
2d 986) 





| 
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Under the Wunderlick Act, approved May 11, 1954 (68 Stat. 81; 41 U.S.C. A. 
321), no officer is given the right to determine finally a question of law and it 
would therefore follow that the Comptroller General would not have such 
authority. The only result of this procedure would be to delay and perhaps to 
block the payment of a claim duly allowed by the Board and its adoption in our 
view would tend to destroy the expeditious relief which the administrative 
process was intended to afford. In addition, it would unquestionably have the 
effect of increasing the number of instances in which suit must be filed in the 
United States Court of Claims. We see no reason why a contractor should be 
required by the contract to abide by the decision of the Board (with certain 
limitations called for in the Wunderlich Act), while the chief of a technical 
service is given the right to circumvent the provisions of the disputes article and 
and the decision of the Board thereunder. Such comports neither with the 
provisions of the standard disputes article nor even-handed justice. Further, 
many small firms will doubtless be unable to continue in business with their 
capital tied up in such proceedings. 

Third, we feel that the proposed procedure of expediting consideration of 
cases involving $5,000 or less is a good one. 

Respectfully, 
Kau K. Spriaes. 
EK. K. GuBIn. 
JOHN W. GASKINS. 


Mr. Héserr. Before we close, I want to make these observations. 

While the hearings today have been concerned with the board of 
appeals, I want it understood that we are next going to direct our 
attention to delays in decisions of contracting officers. 

Government supplies have enough built-in peril with the fine print 
of Government contracts (as counsel for the Navy Department has 
pointed out, he needs legal advice for that), but the Government 
contractor ought not to be subjected to delays in getting decisions. 
We propose to look into that subject. If delays by contracting offi- 
cers are as long as some of the board cases indicate, then we must do 
something about contractual provisions concerning the time within 
which a decision must be reached. 

I note the Government limits the time for appeal from a contracting 
officer’s decision to 30 days. 

Perhaps there should be a limit on the time within which a con- 
tracting officer should be required to make his findings of fact. 

And in the same vein, perhaps there should be a time limit within 
which this board should be required to file its decisions. 

The subcommittee will consider these subjects. Meanwhile, I 
would suggest that they receive the attention of the procurement Sec- 
retaries. Someone has said—the best decision, never made, is not 
nearly as valuable as the second best decision which is made. 

Mr. Courtney. Mr. Chairman, may the record include supple- 
mental data from the Department of the Army concerning case pend- 
ing before the Army panel of the ASBCA for more than 2 years ? 

Mr. Heéverr. Yes. 
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HEADQUARTERS, 
DEPARTMENT OF THE ARMY, 
OFFICE OF THE SECRETARY OF THE ARMY, 
Washington, D. C., December 11, 1958. 
Mr. JoHn J. CouRTNEY, 
Special Counsel, Subcommittee for Special Investigations, Committee on 
Armed Services, House of Representatives. 


DEAR Mr. CourTNEY: Reference is made to your memorandum of December 8 
in which you request certain information regarding cases which have been pend- 
ing before the Army panel of the Armed Services Board of Contract Appeals for 
more than 2 years. 


Enclosed are the tabulations you requested which I trust will be of assistance 
to the subcommittee. 
Sincerely, 
W. H. Jonnson, Jr. 
(For and in the absence of J. H. Michaelis, Major General, GS, Chief of 
Legislative Liaison). 


ENCLOSURE 1.—Tabulation of cases decided in fiscal year 1957 and fiscal year 
1958 pending more than 2 years before the Board 


FISCAL YEAR 1957 


(29 cases) 


| 
| 

| Time from docket- 
| | 











ASBCA | ing to decision 
No. | Appellant |Date docketed | Date decision |_____ rs 
| Months Days 
1490 | John G. Alden, Inc....-.- icp oem ccbonsies | Mar. 11,1953 | Apr. 19, 1957 | 49 | 8 
1868 | General Ceramics & Stealite Corp-_..-----} Oct. 12,1953 | Feb. 25, 1957 | 40 13 
1885 | Fitz-henry-Guptill-_-....------- é .--| Oct. 22,1953 | July 13, 1956 32 | 21 
nt Se i ncnsadwgnpal Feb, 12,1954 | Apr. 19, 1957 | 38 7 
2090 | Modern Foods- - --- Sask ha satin Rake Mar. 3,1954 | Mar. 26, 1957 36 | 23 
2108 Van Brode Milling Co., Inc...---....-.-.- Mar. 12, 1954 June 28, 1957 | 39 16 
2422 | Chatham Electronics Corp--.-.--.--..-.---- Sept. 13,1954 | Dec. 19, 1956 27 6 
2458 Chemmared Wert te C0. 6 kn kind kp connects Oct. 6,1954 | Oct. 12,1956 24 6 
2470 | ACF Brill Motors Co. ..-..-..--.--....... Oct. 13,1954 | Feb. 5, 1957 | 27 22 
S0ie 1 -W. Wy tame Oo. 055 Lise | Feb. 25,1955 | June 28, 1957 | 28 | 3 
2697 | The O’Brien Dieselectric Corp- -.-.--...--- | Mar. 8,1955 | Apr. 10,1957 | 25 2 
2844 | Unexcelled Chemical Corp- .-..--.-.-...-- | May 24, 1955 June 6, 1957 | 24 | 12 
3028 | Wynn Enterprises, Inc_-_..-.-.------.---- | Sept. 20,1955 | May 27, 1957 20 7 
et Sn oc wmadongecone Nov. 3,1955 | Oct. 19, 1956 11 16 
3139 | Weathercrest Jackets. _...........--.-- Nov. 23,1955 | Aug. 20, 1956 | 8 27 
3142 | M. Vidal Alvarez & Co.--.-----.--...--- a =--| June 3, 1957 18 | 10 
 Bisn  § lo eee | Jan. 4,1956 | Mar. 22, 1957 | 14 18 
3242 | Aviators Clothing Co- _-..-...--.......-.- |_____.do. ----| Mar. 15, 1957 | 14 ll 
3243 | Majorette Sportswear, Inc....-.......-...|_----do._-....| Feb. 11, 1957 | 13 7 
3244 | Skyway Clothing Corp....-...---..----.- |---.-do.......] Oct. 29,1956 | 9 25 
3247 | Donald Glove Co. __--------.- Kitihddoonbah ----d0..---..| May 20, 1957 16 16 
3248 | Seafria Brothers._--.-.----.-.-----------. \-7""do.__--..| July 26, 1956 | 18 2: 
3252 | Harbor Cove Fisheries, Inc...-..--------- .-.-d0......-| Jan. 80, 1957 | 12 26 
BE US ee ee: ..-d0....-..| Apr. 29, 1957 | 15 25 
3256 | A. DuBois & Son, Inc....---------------- _.--40......-| Jan. 25, 1957 | 12 21 
8h 2.” a ee ae .-do. .-| Sept. 28, 1956 8 24 
he KS. eee eee Jan. 5,1956 | Apr. 9, 1957 15 4 
ee? te ee whlaeeihe cemee June 7,1957 17 2 
Eb EE ochncameehiisesenbennnce ac ...| June 19, 1957 17 14 


NoTE.—Number of cases pending as of June 30, 1956, 443. 
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ASBCA 
No. 


1842 
2197 
2587 
2934 


2935 
2936 
2983 
3046 
3047 
3948 
3060 
3065 
3069 
3071 
3104 
3114 
3141 
3143 
3168 
3181 
3190 
3197 


3241 
3254 
3255 
3267 
3285 
3310 
3313 
3349 
3375 


3376 
3377 
3438 
3483 
3513 
3518 
3633 
3683 
3700 
4180 
4181 
4182 
4390 
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Tabulation of cases decided in fiscal year 1957 and fiscal year 


1958 pending more than 2 years before the Board—Continued 


FISCAL YEAR 1958 


(44 cases) 


Appellant 


Raylaine Worsteds, Inc. -.-.--.-----.------ 
Bristol Manufacturing Corp 
Kamen Soap Products Co., Inc_. 
American Television Manufacturing 


a ee 
Charles H. T ompkins BENS Sa 
Ceateer Laperateriee x. os oc ncce pcr nmnaccce 


L. a 0. “Research & Development ‘Corp-- 
Bar-Ray Products, Inc. ...............-.- 
American Radio & Hardware Co-._.....-- 
Midwest Machine Works- ---....-..------- 
Charles H. Tompkins Co 
I aa ks ec akaneene ante 
Walsh Construction Co.........-...------ 
Pierce-Rodolph ane Co 
Clemco, Inc 


Builders Electric, 
Tool & Metal Specialties Manufacturing 

Co., Ine 
Bog: ardus 0” Rourke, Inc 
IL, SEE les 5) un dangers oae nn aemaired 
en Qo ES EE 
Sherr Bros. Manufacturing Co 
Bee nn ainenmbinwiinn 
Seymour Wallas & Co.............---.... 
Mid City Uniform Cap Co 
py OS, ae 
American Television Manufacturing 


D: 1ystrom CRM 7 ca. oa ewes | 
Clemco, Inc 
= lied 
Manoy E nginee ring Co 
ee a 
Pacific Grape Products Co.........------ 
Pierce-Rodolph Storage Co......---.----- 
Interstate Box Co 
ct RRR ESS Dev ee RE Re BS 
I a is ol dk occas ikiancidah Giada 
Golder Construction Co., i vcccet catia: 








} 
| Date docketed | 


June 23,1953 | 


May 12, 1954 
Jan. 18,1955 


July 28, 1955 
do. 
do. 


Sept. 23, 1956 | 


Sept. 29, 1955 
do 


Oct. 
Oct. 20, 1955 
Oct. 21, 1955 


. 15, 1955 
7, 1955 

. 29, 1955 
y 11,1955 
. 28, 1955 
27, 1955 


10, 1956 
5, 1956 
4, 1956 
6, 1956 
4, 1956 
6, 1956 

pS 

“Jan. 17, 1956 


Jan. 
se 
Feb. 
Dec. 


31, 1956 


17, 1956 
29, 1955 


24, 1956 
25, 1956 
21, 1956 

8, 1957 


May 
June 
July 
Mar. 
| 
.do. ‘ 
June 28, 1957 


11, 1955 | 


i 








Date decision 


Nov. 
July 
July 


Mar. 17, 1958 
oseugwe 


28, 1957 
3, 1957 
23, 1957 


Nov. 12, 1957 
Apr. 21, 1958 
do 


Oe t. 16, 

Aug. 7,19 

Aug. 9, 1957 

Jan. 27, 1§ 

Dec. 6, 1957 
pl a eee 
.do. 


Jan. 31, 1958 


Time from docket- 
ing to decision 





Months 


nme 
53 5 
37 21 
30 5 
31 19 
31 19 
31 19 
26 9 
30 22 
30 22 
30 22 
25 4 
24 14 
22 8 
22 6 
31 12 
23 2 
23 20 
25 | 28 
25 17 
21 1 
20 29 
25 20 
17 18 
18 10 
21 | 25 
18 17 
27 13 
23 2 
25 7 
25 17 
25 17 
25 17 
22 27 
19 29 
19 29 
17 | 19 
14 13 
13 | 14 
18 6 
8 | 28 
8 | 28 
8 28 
7 3 








Note.—Number of cases pending as of June 30, 1957, 578. 
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ENcLOSURE 2.—Statistical analysis indicating time involved in the processing 
of contract appeals, Army panel, Armed Services Board of Contract Appeals, 
fiscal year 1958 


[NotEe.—A total of 548 appeals were disposed of by the Army panel in fiscal year 1958. Only 540 appear 
in the following analysis because data on 8 appeals did not appear on the docket cards.] 


TIME FROM DATE OF DOCKETING TO DATE OF REMOVAL FROM DOCKET 
: , a 


| 
| 
|Percent of || | | Percent of 








Number | total (to I] | Number | total (to 
Number of days of appeals} nearest | Number of days lof appeals} nearest 
| Mper- || 4 per- 
cent) | cent) 
| a oe 
DO nin theeeedbhhenehoon 29 5.5 || Average number of days.---- | 1372 itbenees 
Se B6 BO 6 acon nike Bh= 106 | ee al : PD dchacadseoe 
BD Bs a anincrnbesedqnneil | 118 | tt Me. attinnsdcunceennneesnes | ! 200-200 |.......... 
| ee ee 87 | 16.0 =< os 
fl eae ee 59 | 11.0 || Disposition time: | | 
IS ati ccc nccnndpatpiibinantbihan | 42 | 8.0 365 days or less.......-.-- 314 58.0 
600 to 699__ eenbponeinwiensl 52 | 9.5 SN I ns scien aaeaicirts estado 182 | 34.0 
OBE WOR ui. 2 coon on 12 | 2.0 || Over 730 days..---------- 44 | 8.0 
00 00 800. 16....22- 2 20s 13 | 2.5 || — 
O50 and @Fe8s.... 22. nici... -- 22 | 4.0 || EE 0 << abi cotientactikt 540 | 100. 0 
|| | 
WOM ociccnhnas 540 | 100.0 || | 
| 
1 Days. 


Mr. Heésert. The committee will recess until 10 o’clock tomorrow 
morning. 

Mr. Courtney. Thank you, Mr. Chairman. 

(Whereupon, at 3: 15 p. m., the committee adjourned. ) 
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AppEnpDIx I 


INQUIRY INTO OPERATION OF THE ARMED SERVICES 
BOARD OF CONTRACT APPEALS 


In connection with this inquiry the subcommittee addressed the 
following questions to the Department of Defense and its service 
Departments of Army, Navy, and Air Force: 

(a) A statement of the costs of operating this Board during 
the past 2 fiscal years in the following by item; 
(b) The pay and allowances of all military personnel assigned 
to the Board. 
(c) Salaries of all civilian personnel assigned to the Board. 
(d) Cost of all of the supporting personnel, military or civilian, 
including clerical. 
(ec) Expenditures for reporting and all incidental expenses of 
this Board during the past 2 fiscal years. 
and the following: 
1. Number of cases pending as of June 30, 1958. 
2. Number of cases pending at the close of business June 30, 
1956. 
3. Number of cases disposed of in these 2 fiscal years. 
4. The number of cases as to which the action taken was upon 
jurisdictional grounds. 
5. As to cases with monetary values on which a decision was 
reached, the following information: 
a. Amount of the claims. 
b. Amount of the final awards. 
c. Number of cases. 
d. Tabulation of cases where decision was longer than 
2 years after appeal. 
867 
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The answers to these questions are as follows: : 
I. Personnel costs for fiscal year 1957 and fiscal year 1958: 
a. Total cost of operating this Board: 


I Se SS a era, Stine ation Seeeeer $361, 202. 66 
EE EE ee ee Ls Ja cdcsweedwincdnas 408, 205. 64 


769, 408. 30 





b. Total pay <p allowances of all military personnel assigned to 











the Board: 
I I Sh ke cdebunbmnoceunes 46, 384. 70 
Dee i de eek Reb ddnenascennecsmanenw 49, 098. 94 
ES POUR OCR A Tee or Fer eros ee, Coeds oe 95, 483. 64 
c. Total salaries of all civilian personnel assigned to the Board: 
eens Weer pee on a ee ee eb SUSE ES... 212, 077. 00 
Bi lia i a ei ra Ee 235, 553. 91 
Re ed ne a egies rsd ccnaeees « 447, 630. 91 
d. Cost of supporting personnel, military or civilian, including 
clerical: 
REE Sele Gk Ch i cease 73, 267. 97 
ne EN a a is Sein Se ho A eee 89, 312. 60 
ee tr a ee ob edann et de cartes 162, 580. 57 i 
e. Expenditures for reporting and incidental expenses of this Board: 
SN NIE G te tok chat bel Beeb ede pews sun 29, 472. 99 
ne etn eki manda waaunme heii 34, 240. 19 
te 5 DEAE ON A abet encauwandpadbpamnases 63, 713. 18 : 
II. Appeals statistics: 
a. Number of cases pending as of June 30, 1958_________-_--. 792 | 
b. Number of cases pending at the close of business June 30, | 
eh ae Cin nn diene ehthee hueacny 811 
c. Number of cases disposed of in fiscal year 1957 and fiscal | 
a Ne I etal cas Si ce wr vu gr ane ow at a 1, 421 
d. Number of cases disposed of on jurisdictional grounds only_ 89 
e. Cases in which monetary value was not in issue for decision 
Rah d ncn Dens bnwtndy bape basen 186 
1. Termination for default only 7S Sth jae es 77 
ee ee Ce a wane ee 20 
ey RE MOONE nn imo cmutibebebdww hen 57 
2. Interpretation of contract and specifications and 
decision on issues of fact_--_ ~~. 26 
3. Stipulations by the —* approved by the Board__- 58 
4. Miscellaneous !___. 24 
f. Cases in which monetary value was in issue for a decision by 
7 li Oe ei ems oS ainins an Mates Lok dared sSS nk 627 
The total amount of the claims_________.-___---_-- $26, 670, 984. 09 
2 The amount of contractors’ claim denied__________- $12, 764, 736. 13 
3. The amount of contractors’ claims sustained $6, 386, 443. 29 
4. The amount of contractors’ claims sustained in prin- 
ciple and remanded to the contracting officer for 
negotiation of the amount or recomputation in 
accordance with the Board’s opinion. $7, 519, 804. 67 
5. The amount, if any, which was awarde d over and 
above the amount of contractors’ original claims_ _ $15, 822. 00 
g. Tabulation of cases where decisions was longer than 2 years 
MUIR en ooo ccc caen pie acaee cee 143 


1 Cases under nomenclature ‘‘Miscellaneous”’ are explained and defined in schedule A. 

III. Reference is made to the appendix A, B, and C for the indi- | 
vidual statistics for the Army, Navy, and Air Force Panels 
respectively. 





| 
; 
' 
| 
: 
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[Army] Appenpix A 


ARMY PANEL 


Item No. 8, “Study of the Armed Services Board of Contract Appeals,” re- 
quires the following: 

(a) Statement of the costs of operating this Board during the past 2 fiscal years 
in the following by item: 


ODEON IE Bi io nn oo one ne ees ee hae ee aie $197, 222. 80 
PCR aida on nnd wastbwrn nn tin rneilieaienhmntaivainent 225, 514. 75 


(b) The pay and allowances of all military personnel assigned to the Board (for 
details see schedule C attached hereto): 


Pay Allowances Total 
 senanenemnrenaniinnbinneiteresinldiilsdieanre 
saan a a a cree | $36,910.61 | $9,474.09 | $46, 384. 70 


| 


Wissel POOP WTR sc sciiccsiccnccvbecesectiisacidedescouaidinauiten 36, 259. 80 8, 864. 64 45, 124. 44 


(c) Salaries of all civilian personnel assiged to the Board (for details see sched- 
ule C attached hereto): 
I ET cine cats st edhe miniiensn'e me ang giana ania nergibiiee ihe $94, 228. 72 
SE NORE Ne nnecnnacanehae ees dae a een 110, 958. 62 


(d) Cost of all of the supporting personnel, military or civilian, including cleri- 
cal (for details see schedule C attached hereto): 


Puts SOEs BOOT. 5 So coon escue cece eeu ee ee eoubpaseusese $40, 042. 78 
Fiscal your TONGA. ~ a asks cei se BUS es pescewcs sees cg peGuceawnss 52, 739. 87 


(e) Expenditures for reporting and all incidental expenses of this Board during 
the past 2 fiscal years: 


Fiscal year | Fiscal year 
1957 19. 





TNOVEE:.. . cccsvicentinmtichaptbhsancigh cbeldaemecscgcestsemiaculghtadinngine | $1, 337.00 
Communication services | 1, 767.00 
Printing and reproduction . 2, 253. 00 
COs BO NOI oc. cn ctntiibe esd concise lshundhecunssdbaunsconcoeneseeduan : 9, 876. 82 
I le MRI aeataiad’ cist pines hd cowntobesheonanemeneipeakteanl 5 1, 346. 00 
SEG... o-6dc6dsnnntichdedbiequnndeunctdthecssnebavtcnoddonadinked 112. 00 
ON sat Biide as Sond es ie ceeeernnipiinp ential | 16, 691. 82 
i 
To this should be added the following: 
1. Number of cases pending as of June 30, 1958__.._....--.----------- 386 
2. Number of cases pending at the close of business June 30, 1956_--.---- 443 
3. Number of cases disposed of in these 2 fiscal years: 
Wr LAI Sa ii hb et Ssisw oo cin eeeeied chews eben’ 340 
DORN 4g cet WEE 4 down cs ge stances Go dee eben l dhs 536 
4. The number of cases disposed of on jurisdictional grounds only: 
REE PORE ed nih SG odide ooo Sa win edn cada ee numrunn dno ctuebincs 18 
Fe nila ss ooo ae acces eonndevcccunyesketpeacus 20 


5. Cases in which monetary value was not in issue for decision by the Board 
(for details see schedule A attached hereto): 








| 
Fiscal year Fiscal year 
1957 1958 

27 100 

©, Tere ie CE tiiiniine dc takin cccmnneccssewssssieaeball 15 41 
Ch) Olas 6 disae st nce pendcodiicinoccewuiccsuswnunssudepen bee | 2 8 

Cp Pe sh bh sated ban ih wea ncidicgnbcncedebdeeccmieied 13 33 

b. Interpretation of contract and specifications and decisions on issues of fact-| 7 7 
c. Stipulations by the parties approved by the Board......................- 1 33 
G, DEDSRINONB 6 didttiaSdicb ccd tdcdctpccddiamoncounscdshtubasindiahhnuscuks | 4 19 





870 ARMED-SERVICES BOARD OF CONTRACT APPEALS 


6. As to cases in which monetary value was in issue for a decision by the Board 
a tabular presentation on a case basis showing for each case the following 
information (for details see schedule B attached hereto): 


Fiscal year 
1957 


Fiscal year 
1958 








Number of cases__- 149 | 260 


a. The total amount of the claim $6, 865, 225.89 | $9, 839, 547.13 


| 
= | 


Total 16,704,773.02 

b. The amount of the contractor’s claim denied 2, 755, 366.24 | 3,975, 683. 48 
Total ; ‘ ; | 6,731,049.72 

ec. The amount of the contractor’s claim sustained 1, 402, 574.96 | 3,002, 685.05 
Total 4,405,260.01 


d. The amount of contractor’s claims sustained in principle and remanded to 
the contracting officer for negotiation of the amount or recomputation 
in accordance with Board’s opinion 

Total... 


, 707, 284.69 | 2,861, 178.60 
5,568,463.29 


e. The amount, if any, which was awarded over and above the amount of the contractor’s original claim: 


ASBCA No. 


1842... _. 





] 
Name | Amount claimed | Amount awarded 
| 





$41, 284 


| 
$25, 462 | 


| Raylaine Worsteds, Inc. _- 


7. Tabulation of cases where decision was longer than 2 years after appeal. 


Fiscal year 1957, 29 cases 











































2090 
2108 
2422 
2458 
2470 


2697 
2844 
3028 
3117 
3139 


ASBCA 
No. 


1842 
2197 
2587 


2934 


2936 
2983 
3046 
3047 
3048 
3060 
3065 
3069 
3071 
3104 
3114 
3141 


3168 
3181 
3190 


3143 | 


2062 | 


2935 


3197 | 


2677 | 


Calvada, 

Modern Foods. 

Van Brode Milling Co., Inc. 
Chatham Electronics Corp. 
General Electric Co. 

ACF Brill Motors Co. 

F. W. Lang Co. 

The O’Brien Dieselectric Corp. 
Unexcelled Chemical Corp. 
Wynn Enterprises, Inc. 
Geo. E, Martin Co. 
Weathercrest Jackets. 





ASBCA | Name || ASBCA Name 
No. } No. 
1490 | John G. Alden, Inc. 3142 | M. Vidal Alvarez & Co. 
1868 | General Ceramics & Stealite Corp. 3240 | Wilton Woolen Co. 
1885 | Fit7-henry-Guptill. 3242 | Aviators Clothing Co. 


Majorette Sportswear, Inc. 
Skyway Clothing Corp. 
Donald Glove Co. 

Scafaria Bros. 

Harbor Cove Fisheries, Ine. 
Hameleco, Inc. 

A. DuBois & Son, Ine. 


| Clement Pappas. 


Fulton Trouser Co. 


| Essex Shirt Co. 


Herbert, Inc. 


Fiscal year 1958, 44 cases 


ASBCA 
No. 


Name 


Raylaine Worsteds, Inc. 
Bristol Manufacturing Corp. 
Kamen Soap Products Co., Inc. 
American Television Manufacturing 
Corp. 
Do. 
Do. 
Charles H. Tompkins Co. 
Cutter Laboratories. 
Do. 
Do. 
L & O Research & Development Corp. 
Bar-Ray Products, Inc. 
American Radio Hardware Co. 
Midwest Machine Works. 
Charles H. Tompkins Co. 
Pameo Corp. 
Walsh Construction Co. 
Pierce-Rodolph Storage Co. 
Clemeo, Inc. 
Imparato Stevedoring Corp. 1 








4180 
4181 | 
Builders Electric, Inc. \| 4182 | 


Tool & Metal Specialty Manufacturing | 


4390 | 
Co., Ine. 1] 


| The Douglas Corp. 
| American 


Bogardus O’ Rourke, Ine. 
Kingan, Inc, 
Jean Vivaudou Co., Inc. 
Sherr Bros. Manufacturing Co. 
Rollie Clemence. 
Seymour Wallas & Co. 
Mid City Uniform Cap Co. 
Television Manufacturing 
Corp. 

Do. 

Do 
Daystrom Instrument. 
Clemco, Inc. 

Do. 
Manoy Engineering Co. 
Royer & Roger, Inc. 
Pacific Grape Products Co. 
Pierce-Rodolph Storage Co. 
Interstate Box Co. 

Do. 

Do. 
Golder Construction Co., Ine. 








' 
’ 
: 
: 
: 


_ EA 


ASBCA 
No. 


1885 
2062 
2422 
2608 
2677 
2766 
2767 
2878 
2879 
2902 
2963 
3118 
3135 
3188 
3198 
3244 
3253 
3290 
3452 
3458 
3524 
3560 


3624 
3647 
3781 


3782 | 


3889 
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A 


Fiscal year 1957 


Name 


AEE on, nittn cnt natavanbae deal 
ie cl Fa A La rps SRE Zo Soma OE 
Chatham Electronics Corp.........--.--.---- 
Nn on. ace mnnmahoseeseuun 






Superba Fashions, Inc..........-- 
Interstate Box Co. 


The Aerosonic Instrument Corp 
Airtreates FrOGmOns OO. . . cconcoces<scccecocce 
Tru-A Screws & Manufacturing Co_......... 
Skyway Clothing Corp 
i st omen 
Arlington Sales Agency, Inc................-. 
Sunroc Refrigeration Co 
ou adn mnianiios 
Houston Radio Supply Co_.-.-....--...-----.- 
Carl E. Maxey Construction Co............-- 


rn aso cee thaeeeaihentnre co eaeared 
Harold Purtell Construction Co_............. 
_—— SEG: «watcha & dsc eienarebies elie aemntshariiead 





Monetary value not in issue 


Termination default; sustained. 
Interpretation of changes clause in contract. 
Stipulation approved by the Board. 
Termination default; sustained. 

Inspection question; remanded. 


Decision dismissed sections of the complaint. 


Termination default; denied. 
No disputes article; dismissed. 
Termination default; denied. 


Do. 
Decision dismissed sections of complaint. 
=o default; denied. 

0. 

Termination default; dismissed. 
Termination default; denied. 

Do. 

Do. 
Inspection question; sustained. 
Contract interpretation. 
Termination default; denied. 
Interpretation of changes clause in contract; 

remanded. 

Termination default; denied. 
Specification interpretation; denied. 
Termination default; denied. 
Termination default; dismissed. 
Contract interpretation; denied. 





Fiscal year 1958 








ASBCA Name Monetary value not in issue 
No. 
S117. 4 Behll Motors Carpe ac sicdscsvsccciccnncecees- | Principles to guide recomputation; remanded. 
2436 | Small Business Administration.__........--- | Termination default; denied. 
734 | Vagim Machine & Engineering Co........--- | Do, 


2760 
2761 


3047 
3048 
3069 
3168 
3197 


3255 


33 10 
3313 
3349 
3382 
3383 
3384 
3437 
3483 
3513 
3592 
3594 


3610 


3663 
3664 
3665 
3670 
3725 
3741 
3742 


3852 
3860 
3876 


!}Goodrich Manufacturing Co. ............-..- 
3046 | 





CT SIN ss an cnacacecaccnannaen 


American Radio & Hardware Co 
CN NG itd Sid wii bie ananammnemes 
1 & Metal Specialty Manufacturing Co., 
ne. 

Joum Vivansden O60., 10. ..<.c.cnncecccccacces 
Stenman Tool Co...........-- 

Seymour Wallas & Co................-.....-- 
Mid City Uniform Cap Co 
The Douglas Corp 








{inne Corporation of California. ...........- 


Beith tbe Giisisis bn canis caciccssdicnnanncsnae 
}Clemeo, Inc. (See ASBCA No. 3168.)....-..-- 


"Te AITO 0. 4 « cnncccnnnscansncdcnnss 

Nutt Manufacturing Co...................... 

Spencer Manufacturing Co., Inc.............-. 

Modern Metal Spinning | & Manufacturing 
Co. (See ASBCA No. 3592.) 

Rainier Pallet Factory 


| ree ee eit tin thin diel oiemmmennintnnes 


Resolute Paper Products Corp-..-..........-.-.- 
National Wood Preservers, Inc 
The Douglas Corp. 
I ens irealuenalieen 
See Slee Cad ccicsccdasdsicdaccsn= 


(See ASBCA No. 3349.) 


I ns Nata sa tcinissaineaecieeeiniioe 
Alox Manufacturing Co...................... 
Therma Products Co., Inc.................... 


Termination default, sustained and remanded. 


Incorporation of stipulation; dismissed. 


Termination default; denied. 
Stipulation incorporated by the Board. 
Termination default; denied. 


Do. 
Do. 


| Stipulation incorporating in decision; $7,500. 


Termination default; denied. 
Termination default; sustained and remanded. 


Remanded for consideration on the merits. 


Interpretation of specification; denied. 


Termination default; denied. 
Termination default; sustained. 
Termination default; denied. 


Incorporation of a stipulation by the Board; 
price redetermination. 
Tene default; denied. 
JO. 


Contract interpretation. 
Opinion approved a settlement agreement; all 


appeals totaled approximate claims for 
$400,000. 
Termination default; denied. 
Do. 
Do. 





$72 


ASBCA 
No. 


3887 
3888 
3893 
3898 
3904 


3911 
3949 
3957 


3960 
3965 


3971 
4028 
4032 
4061 
4062 


4086 
4093 


4142 
4149 


4157 
4160 


4168 | 


4172 
4180 
4181 
4182 
4206 
4207 


4208 | 


4267 
4268 


4276 
4321 


4326 | 


4327 
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Fiscal year 1958—Continued 





Name Monetary value not in issue 

}Consolidated Engineering, Ltd__.........--.- Jurisdiction; denied. 

Resolute Paper Products Corp.......-.-..-.--- Do. 

we Str ting Nea nen ES geet Termination default; denied. 

es Park Clothes. (See ASBCA No. 

-) 

nn ee ees Termination default; sustained and remanded, 
Metalcraft Manufacturing & Sales Corp....-- Termination default; denied. 

Shader Contractors, Inc. ...............---.-- Requirements wanted undelivered 


NE I eich cinencktibniienscual 


The Aircraftsmen Co. (See ASBCA No. 
3592.) 
Southern Construction Co., Inc. ...........-- 


Bc Bas Ee Ob I eicm en ciinbocccsccss 
Southern Construction Co., Inc. .......-.-..-- 
Alert Bieel Products Oo...........5++---...-... 
a Park Clothes. (See ASBCA No. 
3802. 
Modern Manufacturing Co., Inc 
Kravin Park Clothes. (See ASBCA No. 
3802.) 
Lytle-Green-Birch. 
Kravin Park Clothes. 
3802.) 
L. T. H. Manufacturing Co-................- 
The House of Swansdown, Inc___-__......---- 
Kravin Park Clothes. (See ASBCA No. 
3802.) 
Ot au 


RRS OE Ci iirtinnenecnncowmreewonsi 


iarver Wr miowis, Tt. ...<. ais d- esscicnns 
a a adaete 


Herman P. Kravits. 


| Pe SB: Cont & Oakt Carp. -.................. 





Manhattan Lighting Equipment Co_-____.__-| 
(See ASBCA No. 3802.) | 


Kravin Park Clothes. (See ASBCA No. | 
| 3802.) 
| Shader Contractors, Inc. (See ASBCA No. 
| 3957.) 


to be 
treated as termination default; denied. 
Termination default; denied. 


Interpretation of specifications; remanded. 
Government withdrew claim of savings. 
Interpretation of specifications; remanded. 
Termination default; denied. 





Do, 


| Request extension of time; denied. 


(See ASBCA No. | 


| Equitable adjustment $33,522.00. 
Do. 


} 
| 


| 
| Termination default; denied. 
Do. 


Do. 
Do, 


Government withdrew claim of savings. 


Kravin Park Clothes. (See ASBCA No. | 
3802.) j 
| Canova & Simons Silk Co., Inc...........-.-- 


4343 | 


4344 
4345 
4346 
4347 
4357 
4365 
4367 


4393 
4422 
4452 
4453 
4474 
4476 
4565 
4573 
4586 


4591 


4627 | 


4628 
4629 
4633 
4741 
4751 


4766 | 
4772 | 


aad 


Kravin Park Clothes, 
3802.) 


(See ASBCA No. 


Tobin-Arp Manufacturing Co__...........--- 
West Coast Fruit Juice, Ine. ............_---. 
Seymour Wallas & Co. (See ASBCA No. 
3310.) 
Samuel B. Kravita. 
Lady Linda Covers, Inc..................-...- 
Iannuccillo Construction Co__.........-.--.-- 
Montgomery Construction Co...........----- 
Todd-Ford, Ltd__.__- ‘ 


Central States Paper & Bag Co- 


Kravin Park Clothes. 
3802.) 


Match Corporation of America--_....... ihc 


(See ASBCA No. 


cate Park Clothes. 
[ 3802.) 

Sherr Brothers Manufacturing Co_..........- 
a a Le apabtinneiot . 
C. M. Bacon & Sons 
Bonwit Construction Co., Inc_--- jaiaiy 
Sherr Brothers Manufacturing Co. 

ASBCA No. 4633.) 


| Allied Contractors, Inc__..-...--.------------ 





(See 


Great Lakes Dredge & Dott Oo... ._...-..--- | 


Munston Manufacturing & Service, Inc.._-.--| 
(See ASBCA No. 


Termination default; denied. 


| 


| Termination default; dismissed. 
| Termination default; remanded. 


(See ASBCA No. 3802.) | 


| Termination default; denied. 
| Jurisdiction timeliness; denied. 
| Jurisdiction timeliness; dismissed. 
Do. 
Jurisdiction; no appeal from engineers on civil 
works. 
Termination default; denied. 


Jurisdiction; dismissed. 


| Termination default; denied. 
| 


| 


| Stipulation incorporating in decision; $500. 
Jurisdiction timeliness; dismissed. 
Specification interpretation; sustained in part. 
| Contract interpretation; remanded. 


| Jurisdiction timeliness; dismissed. 








~~ TE EL LL 


CC 


| 
| 








2871 
2876 
2901 
2905 
2909 | 
2946 
2953 
2969 
2971 
2980 
2996 
3011 
3013 
3023 
3026 | 
3028 
3049 
3051 
3054 
3062 
3064 
3081 
3085 
3086 | 
3087 
3106 
3110 
3112 
3117 
3124 
3139 
3142 
3144 
3153 
3157 
3163 
3180 


3207 

3240 | 
3242 
3243 
3247 
3248 
3252 
3256 
3258 
3261 
3265 
3271 
3272 
3274 
3278 
3283 
3297 
3300 
3306 


3317 
3319 
3322 | 
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ScHEDULE B 


Fiscal year 1957 


Name 


John G. Alden, Inc. (See ASBCA No. 1929.) 

General Ceramics & Stealite Corp.........---.-.-- 
er he uss Sate iaoiscaboaeed 
Coe | ee eh a 
Se ee anhanaknadnnchsaonsenion 
eS ee ee 
ADOT BT BE Mn canusdecuatanscanesesomea 
II a aval 
Hershel California Fruit Products Co., Inc.....--- 
Ingall’s Shipbuilding Corp--.........-......-.-....- 
The O’Brien Dieselectric Corp.....--....-:-..---- 
do cadeadambnbucen 
ener CT NN te loss Secs cusemdceasn 
eho sca cians erat eee 
TT cdtncsasdnaescdaenaas 
H. K. Fer 
Unexcelled Chemical Corp.............-.....-.-.. 
ee Se oo pon do tacescccaboseneabe 
Seaview Electric. ............... pesndiaand aesades edaiadieren 
oo a RI SE REE ee 
Oregon Plywood Sales Corp.........-...--..- aa = 
ATEOE COMEIOE. | onan esdccecsee Ee en oe 
National Electronics Laboratories, Inc. ..........- 
RR eG eg ia fees lcd codtadeel 
re eT SOR tg on dict dcdédddccddadad 
Collins Radio weet eli leah al a ak 
Tetyak-Young Construction Co-_.......-- S cmeaeies 
Bomar-Muscial Instrument Co_-_.........--.--..-- 
Pee Der at Sn os cc cdacudaccackan 
The Clark Grave Vault Co............-....--.-..-- 
I TI Te aenaiedicedédicdddaddad 
CAIN oo ob bb an ns imbcccinidcssaceckacsecewe 
REOUNE r ae oo iditivendewcncedibadome: 
Wynn Enterprises, Inc___..--- 
E. Fougera & Co 
SS CL ae eee 
Veteran Tool & Supply Co-___.............-...-.-- 
8S. D. Hicks & Son Co_- 
Edwards Iron Works J ditcidwdcmecwsuceses 
Electro Engineering & Manufacturing Co_..--..-- 


(See ASBCA No, 2969.) 


Collins Radio. 


Frank J. Henry_--- 
Wm. C. Bright & Son 
M. M. Sandt Construction 
Geo. E. Martin Co. 

C. K. Turk Corp--.- 
Weathercrest Jackets 


RETO Oe WF Ib nd dic cceciccccintndicdscednce 
Keith, Keith & McCain, Inc 
Judson Pacific 


CO | tee eee 
National Electronics Laboratories, Inc. 
ASBCA No. 2909.) 
©. J. Casey & Co 
Ter er 8b aL. ol cima eatie 
ADRES TE On go nnn ccc enennctccnessel rene 
Majorette Sportswear, Inc 
Donald Glove Co 
SIN MIN <A aia 6h disecid wil nitigintateouintinid 
Harbor Cove Fisheries, Inc 
ii I reel netstat cre 
Denemark & Morris, Inc 
So” RN oS Se ea 
OD IIL born nn non dencicunuticunincanneinnd 
I 
Se Sem SDs dn cieneies ttatigitn tes eniitidsintensen anid 
TN iS naa nies emi cibain = 
Essex Shirt Co 
a ii a a eR iro 
Lormar Instrument Co., Inc 
Acme Sportswear Co 
Southern Mississippi Manufacturing & Engi- 
neering Co. 
Windsor Locks Paper 
I TU a a a ie aa ee eel 
es ae ae a re 








ee oa eee a oe ae 





Amount 
claimed 


310, 864. 
27, 108. 
1, 591. 
20, 232. 
169, 383. 
414, 962. 
11, 514. 
1, 516. 
51, 639. 
155, 000 
151, 874. 
226, 902. 
14, 925. 
46, 000. 
6, 758. 
15, 969. 
139, 606. 
5, 100. 
13, 959 
86, 117. 
8, 518. 
512 

30. 

64, 851 
39, 892. 
36, 742. 
1, 977. 

5, 800 
4, 975. 
480. 

377 

34, 748 
22, 056. 
16, 834. 


4,116 
3, 087 
88, 000. 
103 

28, 553 
2, 646. 


53, 653. 
15, 919. 
19, 709. 
4, 860. 
9, 379. 


1, 857. 
67, 298. 
144, 000. 
3, 000. 
10, 109. 
22, 499. 
3, 622. 
34, 279. 
28, 987. 
2, 986. 
7, 500. 
37. 

400. 
990. 

53, 006. 
21, 879. 
82, 392. 
35, 917. 


552. 


651. 
414, 


00 
47 
72 
00 
68 
09 
00 
58 
82 
00 
03 
53 
54 
00 
43 
26 
45 


00 | 


85 
21 
00 
50 
00 
05 
25 
94 
70 
00 
20 
00 
20 
71 
26 
93 


66 
10 
00 
97 
00 





04 | 


92 
20 
17 
30 
01 


20 


11 | 


00 
00 
36 


‘é 

65 
08 
50 
12 
00 





20 | 


45 
00 


60 | 


54 
85 
02 
22 


38 
70 


1, 775.15 | 


873 





Denied or Amount 
dismissed awarded 
ndivemai mee $4, 739. 25 
See ER ee Remanded 
Bi Ra Remanded 
Rostedncarn tein! 168, 602. 60 
PES AW! Remanded 
ratte taal eteetnen 305, 025. 00 
eS Remanded 
le eran em 1, 591. 72 
Polacete bated 15, 606. 00 
PE dp tsa het chked nes 
ees en Remanded 
Cs See 
eee asc 
See eae Remanded 
a tl ee 123, 117. 00 
ae 50, 081. 77 
iia tsg eats 2, 417. 00 
pce AU Sk 14, 925. 54 
Sigh sae conene Remanded 
oa oes Sateen eae Sustained 
pees 2 .| Remanded 
ee ete 4, 307. 99 
cthdghi alata 5, 100. 00 
ukebbeaedane 959. 85 

eek ocaet 40, 475. 09 
Denied Rew ii 
Sa oe nhadbobebrwade 
Bee 30. 00 
Denied Asigagaet ree. 

ST dcheobs antes 26, 409. 08 
seo ee Remanded 
Ne oe gale tainn coe 
eee ks diana danas 
ee. 2) i vededel tae 
ad WG. Cli padneteancce 
we 5 MeL. 2 su added eaoccee 
E.G aed dcbdbbewece 
do Edin gakéetecsce 

EA Si ientapsbcocece 
idilenbah ae 4, 116. 66 
vanecdeiel 258. 31 
.------| Remanded 

_| 103. 97 


Dismissed _. 
Denied 


“Denied___--- 


Dismissed... 


1, 773. 26 
15, 919. 20 
4, 032. 63 
4, 860. 30 


Remanded 
22, 499. 77 


Remanded 


"9, 986. 12 


irtcct cl Gens conan 








A I re 


Seal 


Se! 


babies wale 


ae 


sii eatee oale 


874 


3651 


3708 
3719 


3749 
3764 
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Fiscal year 1957—Continued 


Name 


Manhattan Lighting Equipment Co., Inc...--.--- 
a asene 
re Mississippi Manufacturing & Engineer- 
ing Co. 
Universal Equipment, Inc......-......-..-....-.. 
Emerson Radio & Phonograph Corp----.-.-.-.------ 
Caen MENUS WD A iio acne nce eee cncecence 
F. L. Jacobs Co 
EE EN rad Suet cc coececcncseaus 
CE RB i ie Bis osc oomenecisecencanes 
gg Se a IS a eee ae 
Seen, IY A i nn oc cca ncwuseeedunn 
Klingman Manufacturing Co-.....-...--........-- 
ROT EE DUMONT Bg inns ccnnacnccccccrecs- 
Automatic Screw Products......................-.. 
Industrial Precision Products Co_.....-.....--.-.- 
Rheem Manufacturing Co. ...............-.....-- 
|) Gn iS Sees 
Richmond Export Services__-..............-..-..- 
Guardian Export Packers Inc. ..................-- 
Negvems Operatieg (o0..........................- 
Camel Manufacturing Co........................- 


ae ewere 


The Clark Grave Vault Oo..............-......... 
Gainesville Scrap Iron & Metal Co._....-......-.. 
ee Oe  onweenwns 
Kennedy TD I Blois oc enumneatineces 
Wall Street Luggage. (See ASBCA No. 2953.) 
Gilbane Building Co 


de cmanbawnauind 
: --do 


Stahl Soap Corp. Se re a netnecnaiee niiiedaiaetil 
Peerless of America, Inc 


Stevens-Band Paper Co., Inc............__.___- 
Farnsworth & Chambers Co_........---.-_____- 
Williamsburg / i 
Herman Reid__- 
Emory & Richards_. 
J. w. Bateson ao 


T.C., iatoun Construction Co- 
Stanley W. Taylor 
ee cen nmemmmnne 
Stubnitz-Greene___._.._..-- 
Chris Kaye Plastics Manufac turing RR rae 
Delta Tank Co____ 
Trand Plastics Co-. 
Metealfe, Hamilton, Smith, Beck Cos_- 

Rocky Mountain Machinery Co-. 

R. P. Bennett Co., Inc......---- ar 
Deere eee OO. WO. ..................-. z 
J. Jacob Shannon & Co. -.....--.....-.....-.--.. 
Ideal Pure Milk Co., Inc____---- Micsuc a ischadiben 
C. A. Swanson & Sons_- ae cl 
T. C. Bateson Construction Co_____-------.--_- 
Reading Clothing Manufacturing Sy ems ana 
Shader Contractors, Inc..................-- a 
Alaska Steamship Co...........-.--.-.-...- ' 
Spiotta & Co... 
A. C. Clothing Co. 

P. L. S. Coat & Suit Corp____- . 
Beaconwear Clothing Co-._---_--- 
Trenton Sportswear... .._._- lia ee 
ND SG, BEN lc ccna niamnamimerenne 


Spiotta & Co. (See ASBCA No. 3959.) 








APPEALS 











Amount Denied or Amount 
claimed dismissed awarded 
5 Eee ee eee 
6008. G1 7-5... er tk tone 
2, 008. 41 |..--. cath nell hah aeilateesind 
T( ME IntakennAboun'ns Remanded 
OR ORL Nisscnt emendias Remanded 
i _ gh a Remanded 
Pe Sn ins ccntecmeecwn 
2, 014. 84 Sic hb tiinipnhoatiinnarn «od 
61, 922. 95 Peat 1... 
19, SN Nem detiact tania Remanded 
I oc Na eens remy 
ley ge ot cist aibienabiawsine 
691.16 |-.--. Oe aD he es ics 
3, 170. 94 |----. cet ibis untitielotniowiaes 
16, 012.00 |... Pie tikceg Diboh citer anna 
7, 906. 88 |..... tee Leith ak ulin att 
622. 23 |..... din dic hEtehaeghinanees 
19, 616. 59 |..... i iienihste>aihtikreeos 
Fes EE i a<bntietthtnntn $22, 405. 31 
SL ——_ litle PER  aia Sa 
7, 741.00 | Dismissed...|.............. 
4, 262.76 |.---- SE isedinad Cheb aathewite 
RFU, SEs, OL, 1 Ae, order oi ctatioccece 
1,073.84 | Dismissed...j.............. 
9, 887. 37 acer tve 9, 887. 37 
DOR. OS) DONG Pato ctnicsccece 
2, 241. 54 |..... Ps nckshhdutiahthncadss 
67, 761. 76 |----- i bctncnhiibait aracn 
1, 294. 31 ia 297. 60 
1, 767.00 | Denied Sebubitiibannes 
§ Ae eegeee 137. 51 
907.84 | Denied eae 
11, 818. 90 |. Teeth 11, 818. 90 
62, 904.95 | Denied___. aii 
45, 335. 50 |. cae Remanded 
1, 780.00 | Denied___._.|-.....--- 
30, 280.11 |-.------ i 30, 280. il 
116, 26 | Dismissed__.|.........- 
Sasa ADkesree te . 73. 11 
9, 218.17 | Dismissed_._|........- 
PEED Neacn<ccsccse Remanded 
1,750.00 | Denied__..__|.- 
$25, 902. 33 |.--- *” 368, 627. 55 
AES, 458.00 | Dhomied yc cchck.. cucn~-.-- 
904.17 |.---. O13. ddosalbtdeccs< 
760. 38 |...-. do ‘ 
BSR Gre OO Uhciidenden<sne "116, 678. 90 
OO0e. 3S 1 ee eh sntnaesee 
91, 470.25 | Dismissed_..|...........--- 
10, 796.33 | Denied_.....|......-- 
FOND eshin as onus 616. 84 
3, 583. 10 ‘ 3, 583. 10 
O01, ae 1 AA aiadled-o-ckan . 
670. 60 ee eckess 
400. 00 aie ciinas 
695. 30 do stag tea 
90. 00 Maia r ‘ 
17, 772. 00 .do. - 
4, 321. 00 Dismissed .. * 
4, 720. 10 Sig ood ed. RE awe 
3, 152. 15 _...d0 ne 
7, 721. 90 fl 7, 030. 40 
te, BO A BOOMING cand chninn cnkabticcacs 
2, 536.12 | Dismissed 
3, 387. 76 & 162. 65 
3,894.71 | Dismissed_..|......---- 
476.00 | henied. 225.-4.4.<.sck..-- 
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Fiscal year 1958 
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3376 
3377 


3438 | 


3447 
3462 
3469 
3477 
3485 
3486 
3518 
3529 
3530 
3559 
3580 
3581 
3582 
3583 
3584 
3585 
3587 
3588 
3591 
3596 
3631 
3632 


3633 
3644 
3645 
3672 
3681 
3683 
3687 
3693 
3700 


3721 
3733 
3751 
3756 
3757 





| 
| 





Name Amount 
claimed 
I Pe as Big en eden lecectocoounscsetee $25, 462. 00 
CEO NO Ge oie so nbcblacceeaenmsenens 300, 000. 00 
Bristol Manufacturing Corp..............--.----- 178, 180. 40 
ee SE ng rs oe, es ere ro sce 285, 154. 00 
Kamen Soap Products Co., Inc....-- mapa 177, 357.19 
Columbia Electric & Manufacturing 06222522 60, 386, 00 
PI IE iin nh b oe ciesec lcs 30, 222. 00 
Neal Construction Co., Inc..............--...-..- 37, 000. 00 
IS Tg ae Snndcoort no cohennoee 34, 474. 00 
Oe a ee a Ae 8 ene ae 15, 762. 00 
Century Engineering Corp___............--------- 93, 415. 00 
American Television Manufacturing Corp tee oe 450, 000. 00 
\AgBO Television Manufacturing Corp. (See 
ASBCA No. 2934.) 
re ie Or nn 8 i hs 5, 187. 00 
General Electric Co. (See ABSCA No. shoe 
Bernard 8, Pincus Co eben 34. 00 
I es I A oe tus caamacdate 82, 337. 00 
ne ee eae 350, 042. 00 
L & O Research & Development Corp ro suse 10, 825. 00 
FERRO NN. TORE... ce cdctnenccacsucscames 1, 883. 00 
Midwest Machine Works.__.._....-..--.--------- 25, 180. 00 
oR Oo” ; 406, 689. 00 
ne ne aunboe 377, 527. 00 
The Swartzburgh ns © cs cannewernss 229, 468. 00 
Walsh Construction Co. Siausmabaaeseaa 403, 921. 00 
Pierce-Rodolph Storage Co., tae oe 37, 595. 00 
Imparato Stevedoring Corp_-.............---.-.-- 7, 476. 00 
ny ne cuawnnneatine 155. 00 
CE Uy BOON MINE: sn acwdnenecuccnancsceces 4, 741.00 
I Ce oe tie on Le seenaumat 2, 472. 00 
Sherr Bros. Manufacturing Co_..........--.-.---- 3, 405. 00 
ee er hd sawn ecenwwenmeane 537.10 
\B. & 8. Molded Products Co.........-----------+- 3, 572. 00 
L. W. Foster Sportswear Co., Inc................- 281. 00 
Fox Valley Engineering, Inc- -........-...-.--.... 15, 061. 00 
SRE MD ON nen itiicadocdesconcedecousee 2, 001. 00 
Bristol Manufacturing Corp. -..-......----.------- 254, 015. 24 
American Television Manufacturing Corp. (See 
ASBCA No. 2934.) 
Breit TE, es ooo cccindectatadieeee 265, 228. 00 





Tes DOT, TO. | «os oc cade Ce nccecescanasuns 
om PY og ae eee oes eee 
J. M. Brown Construction Co 
II TO irs cing ade diceccaccteudciosns 
| L. W. Foster Sportswear Co., Inc_..........-.-..- 
v do Te a i ian 
Manoy Engineering ML, + a) 2 hk cecade eames 
Linoleum Specialty Shop, Inc 
itll do a a eg ie al ee eee 
ee ener SUG... ccd cous conseheeweaneuaen 
Emil P. Hendricks Co., 
.do.. : j esxai 


L. W. Foster Sportswear Co., Inc. --.-.--.------ 
Dunbar Kapple, Inc. - oon 
Columbia Electric & Ms anufacturing Co. 
ASBCA No. 2671.) 
Royer & Rogers, Inc... 
Albert Furniture Co_- mt 
Albert Furniture Co. (See ASBCA No. 3644.) 
Jack Clark, Contractor--- 
Texas Trunk Co... 
Pacific Grape Products Co. 
Hammond Iron Works-. 
Henderson, Black & Greene, Inc. 
Pierce- Rodolph Storage Co. (See ASBCA No. 
3143.) 
Alox Manufacturing Co- aan 
Standard Engineering & Manufacturing Co. 
Westwood Lumber Sales__ és 
Blue Anchor Overall Co-...- 
Ms dedort 





3, 404. 00 
27, 700. 00 
28, 597. 00 

4, 763. 00 

562. 00 
3, 374. 00 
2, 775. 00 

127.00 

385. 00 


3, 610. 00 
802. 00 

3, 379. 00 
31, 177. 
169. 
288, 541. 


S88 


17, 586. 00 
432, 262. 24 


105, 181. 00 
7, 427. 00 
64, 296. 00 
1, 750. 00 
16, 352. 00 


4, 151.00 
4, 050. 00 
778. 00 
00 


640. 
547. 00 


Denied or 
dismissed 


‘Denied....- : 


Denied...__- 


Vay “eee 


Pee oan . 





Denied... 





a ae ae 


Amount 
awarded 


esBERE 
ea ENE EES 


828 
50 = Sy 


RSSRSsessss | 


Yo 


ts 
@ 
B 


Remanded 
Remanded 

10, 825. 00 
Remanded 


Remanded 
289, 611. 00 
154, 255. 00 
403, 921. 00 

26, 866. 00 
7, 476. 00 





1, 054. 00 


2, 346. 00 


810. 00 

3, 610. 00 
Remanded 
Remanded 
169. 00 

135, 697. 00 


5, 525. 00 
Remanded 


Denied_..._. Bb. a dehd Bherae< 


"16, 352. 00 
~ 4, 050. 00 


"134. 00 
547. 00 





876 











\ 
f 


emeiity Oletiing O0., TRB. ..cc.nncecnccnenscoe 


ARMED-SERVICES BOARD OF CONTRACT APPEALS 


Fiscal year 1958—Continued 





Name 


Choctaw Manufacturing Co., Inc_-.-- peed 
Arlington Sales Agency, Inc.-.........-..-----.--.- 
Cleveland Canvas Goods Manufacturing “ek 
re Ss BE idadidl Gatinncaccccnsnccccoussoe- 
Denemark & ek sen mbmeenannae 
peg sD ee 
Resolute Paper Products Corp--.-..-.....-.------ 
es ee bd lec aadoonsaeonesns 
Southern Construction Co., Inc..........--.-.---- 
Aeronca Manufacturing Corp. ---......-...--.---- 
De ee ead ie ieee cman 
Rheem Manufacturing Co......-.-.-- 5 eacenanntn | 
ee enna ceetmsemearamenen 
er I ON on,  ceccnanssvecdccuccenes 
le iii sc saniccdneneaeeenibeon 
Stein Bros. Manufacturing Co-_--__-......--.-.-.-. 
Albert Furniture Co. (See ASBCA No. 3644.) 
Montgomery Construction Co-.........-.-----.-- | 
Rockwell Spring & Axle Co...............-.-.-.-- 
Lengoma Industries, Inc...................-..-- : 


Albert Furniture Co. (See ASBCA No. 3644.) 
Resolute Paper Products Corp...........-.------ 
Sloan’s Moving & Storage Co.........-.-.----..-- 
Farnsworth Electronics Co... 
A SB i 
Wer NN OE. 8 nent ooo css-e...- : 
RE de 
South Philadelphia Dressed Beef Co__......-.--- | 
Resolute Paper Products Corp..-.-...-..---.-- 
Charles H. Tompkins Co-........-..--- 
Quaker City Products Co...............-... aon 
Clyde Collins, Inc. -.-..---.-.-- rare e 
RS a 
EE LEE 
Meems Bros. & Ward...-------------------------- 
Atlantic Diesel Manufacturing, Inc. ........-.--- 
lee Cid cancabanouwcnnsies 
Blue Anchor Overall Co 
Rheem Manufacturing Co. ..............-.......- 
ee al cuconsvousencns 
Walsh Construction Co..............--- 
Aeronca Manufacturing Corp. (See A SBCA No. 
3844.) 
Southern Construction Co., Inc...........-...--- 
Wiggins Construction Co.._..2..................- 
American Television & Radio Co- 
Manhattan Lighting Equipment Co__-__..-____.. 
Reading Clothing Manufacturing Co_........._- 
a eds tee CP Oe I I eos cen ccntecscccecn= 





Windsor Locks Paper Corp. ..-.-...-..-..------- 
aa ee etnreitnwonwdemunonwnin 
R. Jurgenson Construction Co- 
pine Anchor Overall Co. (See ASBCA No. 3992.) 
Reading Clothing Manufacturing Co-_ 
Resolute Paper Products Corp 
Merck, Sharp & Dohme 
A. C. Clothing apes Co 
_do-_ 7 ‘ 
Charles H. Tompkins Co...-------- 





Merck, Sharp & Dohme. (See ASBCA No. 4058.) 


Spencer Machine Shop-- ; 
The Overland Corp. (See » ASBO A No. 


Blake Construction Co., Inc. --- 
Allied Hardware & Tool Co-.. 
Carolina Paper Mills, Inc. 
Liberty Coat Co-_. 
Thompson Co. Printers, Inc_--- 
A. C. Clothing Manufacturing Co 
405 - =: Par =e 
Smith’s, Inc. _. 
Ottinger Construction Co-_ 


3984.) 


3 | Liberty Coat Co- 
do. 


Amount 


claimed 


33, 776. 


892. 
27, 567. 
410. 
618. 


1, 871. 
17, 163. 
385, 052. ! 
4, 832. 
15, 454. ¢ 
3, 797. é 
448. 

1, 433. 
356, 982. 
286. 

51, 124. 
10, 000. 
615. 

3, 507. : 
5, 603. 
955, 000. 
678. 

139, 656. 3 
84, 090. 
20, 744. 


1, 082. 
160, 000. 
67, 779. 
1, 800. 
8, 234. 
3, 117. 


11, 738. 
739. 


22, 303. 
913. 


2, 622. 
219, 353 


301. 
1, 772. 


66, 013. 


1, 096. 


46, 986. 
49, 390. 
1, 783. 
5, 700. 


17, 570 


2, 019. 


3, 603 
3, 500 


8, 500. 


18, 974 
1, 483. 





5. 89 


59 
00 


00 |-.-- 


00 
00 


‘ 

82 
00 
78 
00 


89 |___- 


00 


00 


00 
61 
00 


. 00 
2, 962. 


00 
92 
86 
00 
00 


30 


04 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 








Denied or 


dismissed 
Denied _.. 
wnceur isenens 
“Denied_.__- 
“Denied....-- 





Denied _..- 


Denied... 


hie 


do. 
_do_. 
_do_. 


Amount 
awarded 


503. 00 
Remanded 
Remanded 

3, 118. 00 


’ 448. 82 
1, 154. 00 


“Remande d 
615. 08 


Remanded 
16. 00 

139, 656. 35 
Remanded 
20, 744. 00 


Remanded 
28, 213. 00 
1, 800. 89 

3, 370. 00 

2, 801. 00 


9, 231. 00 


16, 573. 79 
58. 00 


2. 00 
53. 92 
. 38 
2. 00 


5, 700. 00 
17, 570. 00 
2, 019. 00 
3, 603. 00 
Remanded 
Remanded 
18, 974. 00 
1, 483. 00 





a 





ASBCA 
No, 


4143 
4150 
4158 
4161 
4163 
4174 
4175 
4185 
4186 
4201 
4202 
4216 
4217 
4221 
4222 
4228 
4231 
4232 
4235 
4237 


4238 
4239 
4242 
4243 


4250 
4252 
4256 
4280 
4282 
4284 
4285 
4236 
4290 


4291 
4206 
4298 
4300 
4303 
4304 
4315 
4325 
4331 


4350 
4351 
4363 
4389 
4390 
4398 
4410 
4415 
4418 
4439 
4440 
4443 
4450 
4455 
4460 
4465 
4467 
4475 
4484 
4485 
4486 
4488 
4491 
4515 
4517 
4521 
4537 
4538 
4574 
4590 
4599 
4613 
4614 
4622 


4624 | 
4636 | 


ARMED-SERVICES BOARD OF CONTRACT APPEALS 
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Name 





Portland Machine Tool Works, Inc_.........._-- 
Reading Clothing Manufacturing Co. 

« ©. Oo., Inc... su 
Resolute Paper Products Corp-. 
Allegheny Sportswear Co Ce ead 
Resolute Paper Products Corp S sakivendtes auton 
Carolina Paper Mills, Inc. eee ee 
. re Coat & Suit Corp. es sipk aqwwaels 

do__ : ‘ 
Hardy Manufacturing Corp... a a ee ee 
Egg Harbor Manufacturing, Inc__..._..___- . 
P. L. 8. Coat & Suit Corp..._._.- = ie i Se ansaid 
Laos Rees O0., WON. nr3. © .~ 2. ccnecossesee 
Frosty Morn Meats, Inc.......... ....-.-......-. 
ee Ee SD Seria atic ahs 
American Stevedores, Inc pian aui sc eraabiode 
Consolidated Diesel Electric Corp......-- act alan 
Foster-Newman Contracting Co_..........-.-_- 
A. C, Clothing Manufacturing Co- 
P. L. 8. Coat & Suit Corp. (See “ASBCA No. 
4216.) 
pe ee 
Inca Metal Products Corp_--_......_.. LS 
Wiliam I. Nathan Co., Inc__.___- a : 
Inca Metal Products Corp. (See ASBCA No. 
4239.) 
Braeburn Manufacturing Co-____.___ 
Herman Orange Co. 
Atlantic & Pacific Wire & Cable Co. 
Egg Harbor Manufacturing, Inc ne 
Julee Comforter Manufacturing Corp-.._- 
American Television & Radio Co al ; 
Albert Furniture Co. (See ASBCA No. 3644.) 
Gaoetwries DOW TIO. <6 onc ctitnrecinnnsiennneeenees 
P. L. 8. Coat & Suit Corp. (See ASBCA No. 
3938.) 
P. L. 8. Coat & Suit Corp 
Crowther Bros. Milling Co 
Kligman Manufacturing Co 
Braeburn Manufacturing Co 
Swift & Co 
8 ER aaa 
Dade Bros., Inc 
Resolute Paper Products Corp ......-...........-- 
South Philadelphia Dressed Beef Co, 
ASBCA No. 3956.) 
OE ES Ci tls dw wn concccedecnescqasnse 
William I. Nathan Co., Inc 
Bostwick-Batterson C 0 ‘ 
Globe Manufacturing Co. (Globe Auto Glass Co. oF 
Golder Construction Co., Inc 
DO ID, ccnaschullsensschvacecnuseewenmuesssbeuls 
J. B. McKinney. --. 
Walter Nashert Co 
Jefferson Construction Co 
B & M Service Contractors... 


Jordan Waterproofing Co., Inc_......-.......-...-.. 
aE 
or Sportswear ie, Slat Aianiodd arentericasaaen 
ee Bee & COs aah cadcnccernsnnnnnteddiodii 
Siyieun aft Manufac ms NivULs a:dininiteiinansentellienl 
a eee a ontmmiatiailll 
Ms die Dutiecbanneinnatil 


Walsh Construction C 0. 


Kleinschmidt Laboratories, Inc. ..-- 


Carolina Paper Mills, Inc. 

Circle Clothing Co., Inc. ---. 

George Sheaf & Co.. 

William Park Hickman.- 

Radio Receptor Co., Inc... 

Fortune Factors, Inc-_- : 
Nissin Transportation & Warehouse. - -- 
Radio Receptor Co., Inc_- 


Centre Manufacturing Co., Inc--.- 
Homer Engineering Co., Inc. .-___--.--- . 
Wiggins Construction. (See ASBCA No. 4022.) 


Carolina Paper Mills, Inc. ‘ 
Montgomery Construction Co.-.-..._-- | 
Snyder-Lynch Motors, Inc. 

MacKenzie Awning Co... 


Amount 
claimed 


$24, 361. 00 
5, 283, 00 
1, 317. 00 

504. 00 
47, 462. 65 
345. 00 
599. 00 

2, 653. 00 
2, 788. 00 
14, 835. 61 
2, 399. 00 
1, 332. 00 
34, 566. 70 
3, 831. 88 
7, 000. 00 
422. 00 
67, 126. 00 
1, 771. 00 
28, 158. 00 


131. 00 
95, 000. 00 
1, 677. 95 


00 
00 
00 


178. 

1, 962. 
3, 780. 
1, 059. 00 
26, 380. 44 


177, 929. 25 


00 
00 


4, 934. 
184. 
603. 28 
511. 20 

5, 562. 61 

1, 424. 00 

75, 660. 00 

3, 226. 00 


1, 425, 51 
11, 567. 97 
4, 745. 00 
2, 906. 12 
7, 812. 56 
5 824.00 
10, 410. 00 
324. 00 

2, 600. 00 
27, 450. 62 
30, 000. 00 
231, 000. 00 
672. 00 

12, 800. 00 
1, 487. 92 
205. 73 
733. 00 

1, 600. 00 
18, 274. 38 
2, 508. 00 
42, 997. 13 
6, 300. 00 
95 

17, 598 
39, 687 
3, 006. 00 
150, 649. 00 
6, 726. 27 


10, 866. 


83 
00 


2, 728. 
9, 000. 


1, 636 18 | 


15, 746. 29 


94 | 


00 











Denied or Amount 
dismissed awarded 
veh ansibend b $15, 879. 00 
phe 2, 509. OC 
eine ites 1, 317. 00 

Denied....-. 
m4 9, 853. 11 
345. 00 
indole 599. 00 
wer eee 2, 048. 00 
oeved butlais 2, 788. 00 
Seidintetdinn its 5, 893. 44 
1, 865. 00 
855. 00 
ve ctuteeee 12, 996. 60 
=: 3, 831. 88 
OMG 6h Sh Bicnctennne 
scct@Qnaess brett cn a 
eu Lae Remanded 
PemaGis... ./h-db <5 
2, 501. 00 
Susswthieckia 76. 00 
ciihittielnn 95, 000. 00 
Gehodtid = 1, 677. 95 
; 178. 00 
Denied... ... bss. KS 
~ Remanded 
lathe ih at Riel 444. 00 
Dismissed —_ = 
59, 486. 00 
lkepwnauteitidionds 2, 659. 00 
a Waieiiene 3, 420. 00 
aa aa aaa? ok 184. 00 
enedwwenegeses 458. 39 
od) eS a 
..do a 
hintnatl do cipathelmnttinbattintnniin 
cecal do sail taltienrtiattitatitiicn ae 
sp tees ick. Naodgéddndwene 
Batshideeciwed 1, 425, 51 
chp tee es 8, 760. 28 
ee Oe 13. 00 
Dismissed ibs dhcecagee 
Seometnne 7, 812. 56 
Denied ca 
iecna Remanded 
Denied petit eokonecs 
te 2, 600. 00 
Dismissed hicisdhinis Saletan 
: natn iaktedioed Remanded 
NR See ee 
...do gn ctiedatainaltntana 
MBscice bindtidizhe dex: 
paletthtibiniinticdd 1, 487, 92 
205. 73 
733. 00 
Peete... nbn 
icin ciatin cccalaemeiiaiigans 
a ee ae 
a 42, 997.13 
6, 300. 00 
25. 25 
7, 915. 00 
Denied__.. a scoie 
Mec 
138, 892. 00 
4, 226. 84 
wane 4, 000. 00 
Denied... 
1, 500. 00 
1, 636. 18 


15, 746. 29 
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ASCBA Name | Amount Denied or Amount 
No. claimed dismissed awarded 

4642 | Ely & Walker Dry Goods..._...._...--..--------- | $1, 316. 8s | a ee wince n> 
4661 | Blauer Manufacturing Co., Inc_-_-_.....-..--.----- 54.15 pee gee $54. 15 
4662 | Langoma Industries, Inc_-_.___.........--------- 1, 180. 30 a es 1, 180. 30 
4668 | Eastern Sportswear Manufacturing Co.. aces | 269. 51 | Denied....._|...-.-- ee 
4669 | Cleveland Canvas Goods Manufacturing OOsiscss Ee Talccdoneecscd 227. 16 
4675 | Circle Clothing Co., Inc_---...---- Z . + 414. 99 2 : 414. 99 
4685 | B. W. Rose Construction. --.-_-.-- Sstsdibachnn 13, 382.00 |...--- 495. 00 
4702 | Belmont Garment Co........_..-..------------- eee 1 SPOON oo 55 ho koh eee cnee 
4706 | Lungan Development & Trading Gecsc 52, 412.19 | Dismissed..-.|.......---.--.. 
4708 | Stevens Machine Co----- 138.50 | Denied._._- ; 
4721 | Ely , Walker Dry Goods. (See ASBCA No. | | 

4642 
4723 | H. N. Bailey & Associates_.........___-- Saal $6 001 oS o8 de 8, 419. 20 
4739 | Ely * Walker Dry Goods. (See ASBCA No. | 

4642. | 
BS SL a er eer | (1) | Dismissed .. & i 
4742 | Tipton ae, DT oP so eone neal 9300. BO bois ee 2, 526. 11 
4745 H. N. + Associates. (See ASBCA No. | 

| 4723. 

4760 | Homer Engineering Co., Inc__...........--------- 1, 094. 00 (2) @) 
4781 | Montgomery Construction Co......-......----- 1, 058. 57 | ..- 159, 26 
4787 | Bostwick-Batterson Co-...........------------ 759.98 | Dismissed ‘ 
4827 | John C. Maurer & Sons......................-.-- 2, 949. 41 |.....do..... 
eR ee eee eonsnse-| $14. 50 |..... do pase 
4177 | Pick-Shapiro Fisheries, Inc.-.--..-...--..---------- | 1, 080.00 |.....do_.... " 


1 8,246,854 lire. 
2 See ASBCA No. 4599. 


SCHEDULE C 


Pay and allowances of military personnel, Army panel, Armed Services Board of 
Contract Appeals, fiscal years 1957 and 1958 


FISCAL YEAR 1957 














Name Pay Allowances Total 

Col. Claude E. Reitzel, Jr. (July 1 to Oct. 5, 1956) - $2, 568. 80 $584. 82 $3, 153. 62 
Col. Charles A. Weaver (July 1, 1956 to Fe cu 17, 1957 A) 5, 902. 00 1, 397. 41 | 7, 209. 41 
Lt. Col. John J. Hynes (July 1, 1956 to Jan. 28, 1957) _- 3, 869. 60 1, 280. 45 5, 150. 05 
Col. Cleo E. Straight (Aug. 6, 1956 to Feb. 1, 1957)-_- 4, 392. 00 1, 083. 46 | 5, 475. 46 
Col. Vernon C. Rawls (July 1, 1956 to Apr. 20, 1957) _ _.- 6, 936. 80 1, 785. 24 | , 722. 04 
Col. John W. MacLeod (Dec. 16, 1956 to June 30, 1957)... 4, 174. 80 1, 206. 58 5, 381. 38 
Col. C. Robert Bard (Feb. 1 to June 30, 1957) - ‘ 3, 900. 00 | 923. 40 4, 823. 40 
Col. James M. Hanley (Mar. 1 to June 30, 1957) 3, 244. 80 | 738. 72 | 3, 983. 52 
Col. William M. Myers (Apr. 14 to June 30, 1957)... 1, 921.81 | 474.01 | 2, 395. 82 

Rs EE SOE oS dirabite<secccnmneenemnnnananane 36, 910. 61 9, 474. 09 | 46, 384. 70 

FISCAL YEAR 1958 
Col. John W. MacLeod (July 1, 1957 to June 30, 1958) _.____- $7, 639. 80 $2, 216. 16 $9, 855. 96 
Col. C. Robert Bard (July 1, 1957 to June 30, 1958) _____- 9, 565.00 | 2, 216. 16 | 11, 781. 16 
Col. James M. Hanley (uly %, 1957 to June 30, 1958)_____- 9, 908. 20 2, 216. 16 | 12, 124. 36 
Col. William M. Myers (July 1, 1957 to June 30, 1958) ...__- 9, 146. 80 | 2, 216. 16 | te , 362. 96 
| _ - — 
Cc dautinnnvnditicnebnnennciceesae eal 36, 259. 80 8, 864. 64 45, 124. 44 
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Regular civilian employees 

















| | Lump-sum| Lump-sum 
Fiscal year | leave pay- | Fiscal year | leave pay- 
1957 ment fiscal | 1958 ment fiscal 
year 1957 | year 1958 
Joseph A. Avery.......-.-.-.-. wmiewecweceucmasiemcia mal Mim NPI Ricci ciinsn inna ek le 
Doris J. Browning. ---- ee arti awe--s---| 4,615.00 | pal “QE Se ak SUieae 
Louise M. Camillo (A-9/21/56; D-8/25/57)-.------.. wand coon). et ee oe 
Gilbert A. Cuneo (S-6/23/58) : kine 12, 150.06 |..........-.| 12, 544. 26 $3, 259. 74 
Isabelle H, Fagan (A-2/20/57) -..._-- oi galeh)) BG Bic eact sl IeR S50 oe. eg 
Reginald Field (S-9/28/56) ____ : 2, 918. 82 tg Ree et ee ee 
Emily 8. Fogle (D-4/7/57) ee er eee scevctel (GRO 1.u. boils Dak oo ae 
Lena Francesconi (S-8/24/56) tdewtidledelex soul 525. 40 og PRE ie Ne 
Agnes 8S. Franklin. - - i +e ‘ ; 3, 910. 56 | f & 182: C6 i.) .. — 
George L. Hawkes (A~1/7/57)._.._-.- ‘ . | 8, 589.04 | dls 8, 057. 36 Lorentl 
Irene Lampe._.........-- ag 4, 507. 61 a 4,711.38 |__. ~ 
William M. Lyons (D-9/23/56) 1,411.14 ms Y aa 
Sadie E. Moore. . 4, 557. 58 |_- -| 4,837.78 | 2 
Walter Owens (A-3/24/57) ‘ 965. 16 _ | 8, 792. 23 | 
Ann K, Pistolesi (A-1/28/57) ; 1, 658. 91 4, 365. 18 é 
Eugene E. Pratt : : 12, 150. 06 ai 12, 987. 26 
Beatrice L. Reed (A-9/16/57) z | 3, 123. 96 | 
Leander R. Sadtler ; 9, 420. 06 said 10, 772. 10 | ¥ 
Joel P. Shedd (A-11/19-56) 7, 801. 46 : 13, 039. 54 
Betty J. Swenson (S~1/1/57)- _-- i 1, 682. 80 " és 
Clinton D. Van Valkenburgh 7 10, 319. 92 11, 060. 55 é. 
Marjorie E. Villard | 4,201.31 4, 569. 95 2 
Charles F. Welch 12, 004. 60 |... . 12, 764. 54 | 
Willard Winter 11, 879. 92 12, 733. 37 
Total oi 130, 107. 19 2, 904. 31 146, 668. 75 3, 259. 74 
Grand total P 4 133,011.50 149,928.49 


| | 


Civilian consultants 


Fiscal year 1957: Col. Douglas C. France (retired), 28 days, at $45 per 
day $1, 260 
Total, fiscal year 1957 is 1, 260 


Fiscal year 1958: 


Col. Douglas C. France (retired), 178 days, at $45 per day 8, 010 
Lt. Col. John J. Hynes (retired), 144 days, at $40 per day 5, 760 
Total, fiscal year 1958 13, 770 
Recapitulation 
Fiseal vear 1957: 
Military personnel $46, 384. 70 
Civilian personnel 133, 011. 50 
Civilian consultants 1, 260. 00 
Total 180, 656. 20 


Fiscal vear 1958: 
Military personnel 15, 124. 44 
Civilian personnel 14 


) 
9, 928. 49 
Civilian consultants 3, 770. 00 
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[Navy] Appenpix B 


REPORT TO THE SPECIAL INVESTIGATIONS SUBCOMMITTEE OF THE HovusE Com- 
MITTEE ON ARMED SERVICES (REPRESENTATIVE H&BERT, CHAIRMAN) ON ITEM 
No. 8, “Srupy or THE ArMEp Services Boarp or ConTRACT APPEALS,”’ 
INVESTIGATIONS COMMENCING NOVEMBER 17, 1958 


Fiscal year Fiscal year 








1957 | 1958 
a. Statement of the costs of operating this Board during the past 2 fiscal years 
in the following by item: | 
b. The pay and allowances of all military personnel assigned to the Board 0 | 0 
ec. Salaries of all civilian personnel assigned to the Board (for details see sched- | 
ule C attached hereto) __....._.-- De otk nati sake en anda kanal ha sce eee $79, 533. 94 
d. Cost of all of the supporting personnel, “Inilitary or civilian, including 
SIS tink cece 15, 987. 89 20, 279. 61 
e. Expenditures for reporting and all incidental expenses of this Board dur- | 
ing the past 2 fiscal years: 
iti innchenelnccnadencdaeanrneapwees eee. 6, 364. 40 6, 370. 94 
a ts, Bi al cclemmiewnnnwaeekwe es 3, 132. 00 | 3, 095. 00 
To this should be added the following: 
1. Number of cases pending as of June 30, 1958__- : : ree ee 
2. Number of cases pending at the close of business June 30, 1956____.____ 235 
3. Number of cases disposed of in these 2 fiscal years__ _- : . 293 
4. The number of cases disposed of on jurisdictional grounds only 34 
5. Cases in which monetary value was not in issue for decision by the Board 


(for details see schedule A attached hereto): 


a. Termination for default only____-_- 2 
b. Interpretation of contract and specifications ‘and decisions on 
issues of fact__-_- ~~~ - = 7 
ce. Stipulations by the parties approved by the Board _- ; 15 
dG, Bilscelianeows_............-. i 0 
25 
6. As to cases in which monetary value was in issue for a decision by the 
Board a tabular presentation on a case basis showing for each case the 
following information (see attached tabulation, schedule B): 
Total number of cases in category No. 6_______--_-.- th er re 


7. Tabulation of cases where decision was henge r than 2 years after rappes al: 


ASBCA Appellant | ASBCA | Appellant 
No. No. | 
IN se A I tac 
1297 | Barrett Roads Corp. 1962 | Jeppesen & Co. 
1416 | Hingham Management Corp. i| 2268 | Laris Ship Repair division (Laris 
1479 | Barrett Roads Corp. | _ Painting, Inc.) 
1490 | John G. Alden, Inc. 2391 | Mead Aviation Equipment Co. 
1655 | Dale Construction Co. | 2398 | Triton Shipping, Inc. 
1929 | John G. Alden, Inc. 1] 2421 | Tankersley Construction Co. 
1999 | Abraham Biffer, etc. 1] 2461 | Fleet Service Specialties Co. 
2076 | Cayuga Foundation Corp. 2464 | Lykes Bros. SS. Co., Inc. 
207: The Southland Co. 2538 | Conn Structors. 
2147 | Commercial Terminals, Inc. 2590 | Pegor Steamship Corp. | 
2219 | Kilgore, Inc. \| 2637 | Aldrich Pump Co. | 
2225 | Genera] Motors Corp. 2662 | American-Hawatian SS. Co. | 
2226 | Fields Corner Brass Foundry, Inc. 2663 Arma division, American Bosch Arma | 
2236 | Clemente Waste Products Co. 1} | Corp. 
2240 | Barrett Machine Works. 2691 | Arrow Spice & Food Co. 
2245 | Nationa! Fireworks Ordnance Corp. 2698 | Danley Machine Specialties, Inc. 
2249 | Jefferson Construction Co. 2699 Industrial Precision Products Co. 
2279 | Albatross-Franz Mayer Corp. 2788 | Johnson & Mape Construction Co. 
2316 | Waterman SS. Corp. 2792 | The Matthews Co. 
2363 | Tankersley Construction Co. 2842 | Central Gulf Steamship Corp. 
2481 Do. 2865 | Carpenter Manufacturing Corp. 
2485 | Alliance Construction Co. 2870 | Lake Union Drydock Co. 
2537 | Crawford Sprinkler Co. 2084 | Georgia Shipbuilding Corp. i 
2564 | Allied Paint & Color Works, Inc 3040 | American Pacific SS. Co. 
2627 | June Dairy Products Co., Inc. 3152 | American President Lines. 
2681 | Merritt-Chapman & Scott Corp. 3178 | Daniel J. Cronin, Inc. 
2690 | Audio Products Corp. | 3182 | Perfecting Service Cc. 
2769 | National Construction Co. 3222 | Suntide Refining Co. 
1127 | Fred A. Schleifer & Associates, Inc. 3342 | American President Lines. 
1202 | Dale Construction Co. 3360 | Blauner Construction Co. 
1587 | Marquardt Aircraft Co. 3464 | Kings Electronics Co., Inc, 
1693 | Tankersley Construction Co. 3475 | Coastwise Line. 
1798 | Do. 
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SCHEDULE A 
Fiscat YEAR 1957 


&. Cases in which monetary value was not in issue for decision by the Board 








| (a) Termination (b) Inter- | 
for default only | pretation (c) Stip- 
|---| of con- | ulations 
ASBCA | ltractand| by the | (d) Mis- 
No. Appellant | specifica-| parties cella- 
| | (1) (2) tionsand |approved! neous ! 
| aoe Appeal dec isions by the | 
| tained denied | on issues| Board 
| | of fact 
jimonned cssetaasnntanccdicimmeesdncinndamanpigla intl sill sings inchs tiaceai dl denned 
1929 John G. Alden, Inc._--- ; ‘ ; ; xX , ; Dut 
2225 | General Motors Corp__- geen éte ows x oo 
2226 | Fields Corner Brass Foundry, Inc____-.. 4 | xX JERSE TE: PERE TS 
| 2858 | Luzon Stevedoring Company of Guam, | 
' | ee eee gid x oak 
2929 | Quaker Shipyard 4 & Machine Co....__...|_- Zz a 
2930 ea enhuctiice ws ; ; X Zs 
2931 | MBs win ‘ ae dhasassastactex xX a 
3007 | Parry C onstruction Corp. ._--- : ictamhoaal te al a xX |--------- “ 
3431 | Furnace Engineers, Inc_- ‘ See ice ce ie xX } hale 
3433 | Broward Marine, Inc.. : or : et , x Dee 
3623 | Consolidated Shipbuilding C Odie’. 2.) 2 oe: soteovassey x oe a ee 
3737 | Atlas Paint & Varnish Co So egret tala tS Sica eeerad aa cae | ne een santas 





1 Cases under nomenclature miscellaneous are explained and defined in schedule A. 
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CONTRACT APPEALS 


ScHEDULE B 


FiscaL YEAR 1957 





6. As to cases in which monetary value was in issue for a decision by the Board a 
tabular presentation on a case basis showing for each case the following informa- 








tion 
| 
| 
! 
| 
| 
| 
| (a) The 
ASBCA Appellant total 
No. | amount 
| | of claim 
| 
| 
1297 | Barrett Roads Corp--__--.-.---| $40, 383. 48 
1416 | Hingham Management 
} BD ictincanak iiiaemabs ett 133, 119. 93 
1479 | Barrett Roads Corp -- .| 25, 427. 82 
1655 | Dale Construction Co- -_--- 46, 500. 00 
1999 | Abraham Biffer, etc 7, 740. 00 
2076 | Cayuga Foundation Corp | 3,180. 00 
2078 | The Southland Co | 2, 458. 26 
2219 | Kilgore, Inc , 241, 517. 92 
2236 | Clemente Waste Products | 
aoe ck cakhelteaninn 4, 491. 00 
2240 | Barrett Machine Works 43, 120. 00 
2245 | National Fireworks Ord- 
nance Corp. | 3,984. 56 
2249 | Jefferson Construction Co 97, 162 81 
2279 | Albatross-Franz Mayer 
Corp 42,777. 59 
2316 | Waterman SS. Corp 223. 00 
2363 | Tankersley Construction Co 3, 190. 00 
2481 do... 1, 825. 00 
2485 | Alliance Construction Co 2, 153. 12 
2537 | Crawford Sprinkler Co , 2, 862. 00 
2564 | Allied Paint & Color Works, 
Inc. 6, 89R 06 
2622 | EDO Corp 17, 524. 34 
2627 | June Dairy Products Co., 
Inc 745. 00 
2681 | Merritt-Chapman & Scott 
Corp 36, 574. 96 
2690 | Audio Products Corp-- 290. 000. 00 
2769 | National Construction Co 2, 146. 67 
2810 | Merritt-Chapman & Scott 
ce... 7, 596. 19 
2843 | W. H. Hinman, Inc 59, 422 60 
2910 | Todd Shipyards Corp 2. 397. 10 
3008 | Hickman Sea Sled Co., Inc 38, 340. 42 
3016 | Homer Engineering Co., Inc 4,651. 15 
3097 | McCabe, Hamilton & 
Renny Co., Ltd 2, 354. 11 
3099 | States Marine Corp 83. 00 
3127 | American Hydromath Corp 548. 57 
3130 | United States Lines Co 23, 262. 60 
3136 | Commercial Terminals, Inc 10, 823. 57 
3147 | Kewaunee Engineering Corp 51, 720. 15 
3148 .do z 12, 650. 00 
3149 do 12. 650. 15 
3387 | Consolidated Contractors 599 33 
3406 Blake Construction Co., Inc 1. 598. 00 
3420 | Tankersley Construction Co 16, 077.1 
Kigel Textile Co 400. 00 
Blue Ridge Manufacturers, 
Ine 9, 881, 95 
3434 | Tankersley Construction Co 4.470 00 
3488 | Esso Standard Oil Co 415. 89 
3607 | Langwear, Inc 20, 673. 91 
3642 | Herold Radio & Television 
Manufacturing Co., Inc 12, 615. 00 
3704 | Sterling Oil Terminal Corp 300. 00 
3846 | Bertner Thread Co 691. 95 
3862 | Columbia University 1, 500. 00 
3875 | Hercules Food Service 
Equipment, Inc 3, 489. 00 


(b) The 
amount 
of the 
contractor’s contractor’s 
claim 
de 


3 


33, 119 
12, 463 
3, 500 


, 180 


(d) The amount 


of contractors’ 
claims sustained) if any, 


in principle and| 
remanded to 
the contracting | awarded 
officer for 
negotiation of jabove the 
the amount or | 

| recomputation | 


(c) The 
amount 
of the 


claim 


nied sustained 


in accordance 


with the 


Board’ 


s 


opinion 


492. 22 $5, 891. 26 
93 
49 
OO 
oO 
OO 
2, 458. 26 


OO 
OU 


56 
2.81 


222. 00 
; 00 
00 
5. 00 
12 


oo 


34 


629 


146. 67 


26, 370 


63 


5O6 
4292 
10 

37 


548 


oo 

, 881. 95 
470. 00 
415 89 
395. 57 6, 278 34 


to 


, 615. 00 
300 
691 
500 


OO 
05 


489 


00 


000, OO 


| 
/ 
(e) The 
| amount, 
which 
was 


| over and 


amount 
of the 

| contrac- 
tor’s 

original 
claim 


"$12, 964. 33 | 
| 
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ScHEDULE B 


FiscaL YEAR 1958 





6. As to cases in which monetary value was in issue for a decision by the Board a 
tabular presentation on a case basis showing for each case the following information 


| 

















| (d) The amount} (e) The 
of contractors’ | amount, 
| claims sustained; if any, | 
in principle and} whie'! 
(b) The (c) The remanded to was 
| (a) The | amount amount | the contracting | awarded 
ASBCA | Appellant | total | of the of the officer for | over and 
No. amount /contractor’s|contractor’s| negotiation of labove the 
| Of claim claim claim | the amount or | amount 
| denied | sustained | recomputation| of the 
| in accor contrac- 
with the tor’s 
} | Board’s original 
| opinion claim 
i | | 
1202 | Dale Construction Co_____.-- | $11, 186. 40 | |. ae Ge SU Ie wncwwnsss 
1587 | Marquardt Aircraft Co -| 198. 00 BO Ei cachcadtwadecticeweecesse 
1693 Tankersley Construction Co_| 400, 000. 00 $400, 000. 00 |. ed te 
1798 | O.. of PEROMECEE Eictedcentnse De td hace | > as 
2391 | Mead Aviation Equipment | or 
DIS. 2 ea ai aa SS edi cunlc. nacoeaushs | 6, 599. 34 |. 
2398 | Triton Shipping, Inc_.__._- Cae) @ekee f........... Die Ede ae ‘ 
2421 | Tankersley Construction Co_| 48, 056. 97 dence nine A 48, 056. 97° ane 
2461 | Fleet Service Specialties Co.-| ATE in ome cc enon 5, 387. 52 $0,000. 00 |.......... 
2464 | Lykes Bros, Steamship Co., 
Te ke itl inene See eet 08 Oe I ........ 4 | ke advalwtionted ; 
2538 | Conn Structors--.-__........-- hs SEE hoon oc sea ahaha dem sinriekdocdbleanwusenes 
2590 | Pegor Steamshi ap in ania ES UR Boo sc ihal eamndegneadostiecibbences 
7 | Aldrich Pump Co--_......-- | 854. 76 | PE Pl ixcucdebncctdlitencdoadeteced Li adiieeeeme 
2662 | American-Haw — Steam- | 
i nlite actin aim hind LL... hl} ae | 1,760.00 |... i sedecuainiais 
2663 | Arma division, American | | 
Bosch Arma Corp- -_--.--- DI iasininda lagen MT fe neeekst cel. eed e 
2691 | Arrow Spice & Food Co__-__- 427. 25 I 
2788 | Johnson & Mape Construc- | 
ND cirie edcacakennianols L «(MED Ee o.. ock cn chblecdabocaneqceds ialiiantanles 
2792 | Matthews Co., The..._____-_- ) ) GAD f....6c52:0sclenenesecssodandl | ie 
2842 | Central Gulf Steamship | | 
LES RES TIE [aac deutes RIE. ov chacecoesnat 2 4 
2870 Leke Union Drydock Co SII U cieetipsietisinaisibnsil cindeiadiingst -| 175, 000. 00 | : 
3075 | Harry C. Lewis...........__. 120. 82 eat | noi 
3152 | American President Lines 1,892.29} 1,892.20 |_..._..- 7 
3178 | Daniel J. Cronin, Inc__..___- 29,013.26 | 15,626.71 | 13, 386.55 |._..__- ‘ | ‘ 
3182 pemeing Service Co__.._..- RIN Neecicconcand See -| 5 0 Gel. ..;<...-.. | 
I Bese | pe ineien cael ial batebln hice pAwinies checu beeen bes . | 
3222 | Suntide Refining Co._.___- -| 14,305. 55 |---_- _..| 14,305. 55 |. ; ; 
3234 | Nevil Storage Co_........... 367. 69 | 300. 31 BN Ee seine aneecadabskekaewe 
3342 | American President Lines- - TIT on ssc ens IF kcncncwagccde Sees 
3360 | Blauner Construction Co__..| 15, 272. 59 | 570.25 | 14, 702. 34 | oe os -4- caciene 
3361 | Lam Building Corp...._- 2, 000. 00 2,000.00 |..--- ual dal 
3435 | Hofmann Industries, Inc.....| 21, 491. 95 -| 21, 491. 95 |_ - ates - 
3464 | Kings Electronics Co., Inc_._| 261,068.47 | 261,068.47 |...__- ea een a De ret. 
3474 | Amherst SS. Corp. _..__._.-- 1, 000. 00 CAMO oo cae (Se, ay oe 
3475 | Coastwise Line_- 20, 198.39 | 14,348. 92 | 427. 50 | 5, 421.97 |_. 
3567 | DePriest Machine Shop. ‘ 9, 990. 00 9, 990. 00 |- ean taneneck ae 2 
3568 | Bienenfeld Glass & Mirrors..| 4, 926. 96 e606 Oi... L 
3621 | Joe Greenberg. -.---.....---- 1, 400. 00 940. 00 | 460.00 |__.-.- ac | 
3657 | Schneider Silk Mills, Inc....| 6, 443. 91 2,195.01 | 4,338. 90 | : ‘ j a 
3682 | Atlantic Research Corp-.----- 3, 077. 15 s ae oe . 
3691 | W. T. Stonecypher--_---__- -| 12,543.20 | 12,543.20 j_-..... |---- ohare > 
3745 | Hotpoint Co., division of | 
| General Electric Co-_.- 204, 778. 94 seas ents .| 204, 778. 94 | - i 
3760 | States Marine Corp ___-- 140. 90 140. 90 js , 
3761 | Blaw-Knox Co-_-.- eID tan th catctnateeis Ieee w eke omen 16, 734. 84 | 
3762 | International Press C ‘lipping 
| Bureau, Inc_-- 5 1, 310. 00 1, 310. 00 
3765 | J. A. MeNeil Co., Inc. 2, 332. 00 2, 332. 00 ‘ 
3863 | West Coast SS. Co___ 321. 90 | .. wadetek ee peeled 7 
3874 | Wm. L. Shepheard & Co 2, 505. 60 Fe ania 2, 505. 60 
3919 | Amherst SS. Corp. 4, 900. 00 980. 00 eh.) 2 ccuevaekoceates 
3962 | S. Rosenbloom, Inc 14, 935. 87 14, 935. 87 
4004 | Tranter Man fact: iring, Ine 6, 313. 08 6, 313. 08 
4100 | Luton Manufacturing Co.. 173, 449. 61 : 173, 449. 61 
4111 | Pacific Atlantic SS. Co 20, 857. 11 20, 857. 11 
4125 | Rogers Construction Co 3,717.34 | 3, 717.34 
4135 | Elba Electrical, Inc_. 235. 00 235. 00 |__- ; : 
4311 | Joe Greenberg __- 5, 486. 00 2. 835.09 1, 500. 00 1, 150. 00 | = 
4388 | Estate of Andrew B. Berg 47, 768. 44 47, 768. 44 > 
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Fiscal year 1957 Fiseal year 1958 
Gross salary | Lump-sum | Gross salary | Lump-sum 
payments payments 
| 

Members: 
| ot te). ee re | GRR GR OF hin. nee ennnece CUR KE Erccnsnesicysse 
| NEN UE IES Ci. c—< sadccacccdscescces Pot) Sn enc heecues SR Bisse scce heen 
I Te eae Mini inkaneeuewens: Ey PELE Waskeccduscee 
Paul Nelson Culp..........-.-..---- ae | eS SU MI oii sates 
UR ke cc cecoewe pect eapheneieD Pe Pe Nadnccdeacdenes CUE Bcd iccaineesne 
(a, UO, ae ae 6, 616: 6 }...........- NG si rtiencaedans 
Robert H. Sproul. --....--- PRE? 6, 302. 26 Oy ST ee I coast 

Clerical: 
I Ss ania ach coouudaaseadl GALE Nase rocnenense’ DD Ri cwedcinomnscstae 
Marie Klopfenstein ?__.__.__...-.-- jceccel 3 eee PEG caitenacebe 
Be is Me dca srcesbesbesicdihandeuees se OD Badd ccc dccinen GE Bath caneccusce 
Sara L. Green........------ sebovanwuettiwiehl Dh Lh 6s onedé bonus DE Bondascusemnvon 
eee SNE Wastiiawcanscceet OE Esc wah cura cuiein 
os cactienivs Rb awitnicdisces ol 94, 067. 20 1, 177. 42 99, 448. 04 0 
Overtime. ____. aa a ah a al | De Be Ne ainckabicndndelibcl @ huiniiuccuaiee 
Retirement (employer’s share). -......-..-.----- | 4 —=E—E ee GPE Wuscceccevecsin 
Insurance (employer’s share) ..........-..------ GE Seis es sll TOR Gi. sede 
EL. Vidtienntacansdunddanednkasinbeecan 101, 685. 58 1, 177. 42 106, 184. 49 0 
1 25 percent of this employee’s time was devoted to reporting. 
2 75 percent of this employee’s time was devoted to reporting. 
[Arr Force] ApPpENpIx C 
ARMED SErRvIcES BoarD OF CONTRACT APPEALS 
Washington, D. C. 

MEMORANDUM FOR THE RECORDER, ARMED SeErRviIcES BoarpD oF CONTRACT 


APPEALS 


Through: SAFLL-3. 
Through: AFMLP. 


Attention: Lt. Col. James J. McKee. 
Attention: Mr. W. F. Kraemer. 


Subject: Statistics in Response to the Hébert Committee Inquiry. 
1. Reference is made to memorandum of September 22, 1958, from the House 


Committee on Armed Services, Subcommittee for Special Investigations, to 
legislative liaison representatives of the three services and the Department of 
Defense, and to our several conferences with reference thereto. The following are 
the statistics for the Air Force Panel of the Armed Services Board of Contract 
Appeals in answer to item No. 8 of the subecommittee’s memorandum. Note that 
the format and scope of the questions which we are answering have been changed 
somewhat from the original memorandum. This was done on the verbal advice 
of Col. C. Robert Bard, JAGC, who informed us that these changes were infor- 
mally requested by staff members of the subcommittee. Our answers follow. 
In each case we will set out verbatim the question asked by the subcommittee. 

2. “A statement of the costs of operating this Board during the past 2 fiscal 
years in the following by item:”’ 


| 
Fiscal year | Fiscal year 


1957 1958 
a. The pay and allowances of all military personnel assigned to the Board | 
(see schedule C) — oe 1 $3, 974. 50 
b. Salaries of all civilian personnel assigned to the Board (see schedule C)...| $38, 514. 99 2 45, 061. 35 


c. Cost of all of the supporting personnel, military or civilian, including | 








clerical (see schedule C)- 17, 237. 30 16, 293. 12 
d. Expenditures for reporting and all incidental expenses of this Board during | 
the past 2 fiscal years: | 
Temporary duty- -- : ; 4k ‘ oa 215. 64 | 788. 94 
Communications %_- | 58. 20 | 58. 20 
Printing and reproduction-_--__- 5 S08. OB haw descads : 
Contractual services 1, 304. 20 | 6, 357. 30 
Supplies and materials - . -- 496. 00 | 518. 00 
Equipment__-_-_- 360. 00 
Total | 59, 162. 28 | 73, 411. 41 


1 Detailed not assigned. 
? Includes lump-sum payment, overtime, retirement, insurance, leave, and social security. 
3 Instruments. 
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3. To this should be added the following: 


1. Number of cases pending as of June 30, 1958. ars ee Jel 231 
2. Number of cases pending at the close of business June 30, 1956 ote 133 
3. Number of cases disposed of in these 2 fiscal years: 
By withdrawal________- ae 88 
By Board decision oo : ‘ee 1165 
. 252 
4. The number of cases disposed of on jurisdictional grounds only ‘ 17 
5. Cases in which monetary value was not in issue for decision by the 
MOE ge te es : Feet nnbid wah aa eT 342. 
a. Termination for default only__- ’ 19 
(1) Sustained _~ oon 9 
(2) Appeal denied. --- 10 
b. Interpretation of contract and specifications and decisions on 
issues of fact 3 : : 5 
c. Stipulations by the parties approved by the Board 9 
d. Miscellaneous (this case was removed from the docket for failure 
to appear) - ; 1 


1 This includes 2 decisions in the appeal of Dodson Electric, ASBCA No. 3686, which is shown in the table 
accompanying question 6 as 1 case only. 

6. As to cases in which monetary value was in issue for a decision by the Board 
a tabular presentation on a case basis showing for each case the following 
information (for details see schedule B 

a. The total amount of the claim. 

b. The. amount of the contractor’s claim denied. 

c. The amount of the contractor’s claim sustained. 

d. The amount of contractor’s claims sustained in principle and remanded 
to the contracting officer for negotiation of the amount or recompu- 
tation in accordance with the Board’s opinion. 

e. The amount, if any, which was awarded over and above the amount of 
the contractor’s original claim. 


Answer.—Attention is invited to the attached table covering decisions in 113 
eases. In order to clarify the disposition of the total amounts claimed it was 
necessary to add two additional columns, i. e., ‘‘Stipulated’’ to cover parts of 
claims disposed of by stipulations approved by the Board and “Dismissed on 
jurisdictional grounds” to cover parts of claims disposed of by dismissal. Only 
in this way could we make the tabular presentation account for each claim in 
its entirely. Cases included in ‘4. The number of cases disposed of on jurisdic- 
tional grounds only,”’ and “5. * * * ec. Stipulations by the parties approved by 
the Board’”’ are only those cases in which the entire case was disposed of in that 
manner. The Air Force Panel had no cases where there was awarded an amount 
over and above the contractor’s original claim. 


7. Tabulation of cases where decision was longer than 2 years after appeal. 


See attached table covering four cases. 
GEORGE W. CRAWFORD, 
Chairman, Air Force Contract Appeals Panel, 
Armed Services Board of Contract Appeals. 


ARMED SERVICES BoarRD or CONTRACT APPEALS, 
Washington, D. C., October 28, 1958. 
Memorandum for the recorder, Armed Services Board of Contract Appeals. 
Subject: Statistics in response to the Hébert committee inquiry. 

Reference is made to our previous undated memorandum, above subject. We 
wish to make the following corrections in the memorandum as submitted. 

a. On page 3, paragraph ‘5.3. Miscellaneous’’ the parenthetical explanation 
should read ‘‘(At the suggestion of appellant this case was heard on the question 
of jurisdiction. The appellant did not appear at the hearing. The Board’s de- 
cision was that it had jurisdiction and that the case would be heard and decided 
on the merits. After notice of hearing was returned undelivered, the appellant’s 
address was verified. Finally by letter appellant returned unopened an ASBCA 
envelope pointing out that there were certain matters which precluded further 
correspondence with the Board. The Board, by order reciting that appellant had 
refused to accept communications from the Board and had refused to engage in 








ARMED-SERVICES BOARD OF CONTRACT APPEALS 887 


further correspondence with the Board, concluded that the appeal was deemed 
to be abandoned and ordered its removal from the Board’s docket).’’ 
b. On page 4, “7. Tabulation of cases where decision was longer than 2 years 
after appeal,’’ the answer should read, ‘‘See attached table covering seven cases.” 
c. The amended table of cases where decision was longer than 2 years after 
appeal is attached. 
GEORGE W. CRAWFORD, 
Chairman, Air Force Contract Appeals Panel, 
Armed Services Board of Contract Appeals. 


Copies: Lt. Col. James J. McKee, SAFLL-3; Mr. W. F. Kraemer, AFMLP; 
Mr. Philip J. Curran, SAFAA. 





Cases, Air Force Panel, Armed Services Board of Contract Appeals, where decision 
was longer than 2 years after appeal—Fiscal years 1957 and 1958 
ee tian $$$ ___— oiling op nes 
| Appeal Decision 
| received | 





Mercury Aircraft Products, Inc., ASBCA No, 2345......_..-- ...-.-----.--| July 30,1954 | Sept. 25, 1956 
Aerodex, Inc., ASBCA No. 2880..................-... EIB. SPN --| Aug. 25,1954 | Nov. 1, 1956 
C. & E. Manufacturing Co., ASBCA No. 2437__-_- - Ais ...-.---..-| Sept. 16, 1954 | Dec. 19, 1956 
Douglass Bros., Inc., ASBCA No. 3092__...........-.-- a a ..| Sept. 29,1955 | June 30, 1958 
Shaw & Estes, ASBCA No. 3572 a -nitheaea edt . ae May 20,1955 | July 8, 1957 
Borg-Warner Corp., ASBCA No, 3418_...........- ee ; Jan. 25,1956 | May 27, 1958 
Convair, ASBCA No. 3539_.____-_- Ss a a 7. ‘ .| Mar. 13,1956 | May 22, 1958 
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ScHEDULE C 


Pay and allowances, Air Force panel, Armed Services Board of Contract Appeals 
MILITARY PERSONNEL 


























Fiscal year 1957: None. 
Fiscal year 1958: 
Name af Pay | Allowances FICA Total 
Gincauadel ee — 
Lt. Col. F, Ned Hand (Jan. 27, 1958, to toda. $2, 987. 76 $919. 52 $67. 22 $3, 974. 50 
NotTE.—Promoted to lieutenant colonel effective Mar, 17, 1958 
REGULAR CIVILIAN EMPLOYEES—FISCAL YEARS 1957 AND 1958 
Fiscal year | Lump-sum Fiscal year | Lump-sum 
Name 1957 payment 1958 payment 
1957 1958 

en Fi ait ss cs, tied. bite cabin cath ks $11, 931. 87 | alo ccc RS eee 
a es - I a ieee seeiet 3, 221. 28 $1, 134. 76 
SE ae, SN sn Saas cwadwcnadownmel DE Tiacincccwsscqee SS UO Vitae cieciy wicsonsciceys 
a ae eee eee. * 082, 11 |.... é ED Wedaatncdeauc 
os Ex  ~ ear Ae 3} OY ae ee 250. 80 357. 21 
BE ci ain tinccnkecununiebenehte By A Ee bin darenede=aes CE de niecoctitbe<s 
William D. McConoughey. --...-...--..--.---- 1, 652. 10 Fr Diicidlerea o> erates 4) | ae 
M. Frances McMahon...........--.----.-.-- -.| 4,1, 90 Fost cei ces. 4,008; 30 }..2 5.2502 

nei Sn tial cic Wee 56, 194. 62 | 1, 491. 97 
See footnote 1 below- A Sihiaie ills eens -| 156. 01 SEP ae 23, 667. 88 |......-- bis 

Total... nebiteethnh thtnatentinthanwdamaee os sc aiseapabniacediiel 59, 862. 50 1, 491. 97 

Grand total_.-.....------ a $s a 2.4 | Oo ee ee 61, 354. 47 





RECAPITULATION 
Civilian fiscal year 1957 Be a ee aia 
Civilian fiscal year 1958 I SpE oH 0 toy teat ye ae 
Military fiscal year ak a een 


$55, 752. 29 
61, 354. 47 
3, 974. 50 


1 Includes $156.01 in fiscal year 1957 for employees’ share of insurance. : 
2 Includes $3,667.88 in fiscal year 1968 for overtime, retirement, employees’ share of insurance, leave and 
social security. 


Nore. The Air Force did not utilize the services of any civilian consultants, 





ApPpENDIx II 


From THE Starr Report To THE House APPROPRIATIONS COMMITTEE, PART 
I, Section F, Heartnacs CoMMENCED ApRIL 15, 1958, ON DEPARTMENT OF 
DeFENSE APPROPRIATIONS FOR 1959 ON PROCUREMENT, SUPPLY, AND SuR- 
PLUS OPERATIONS OF THE DEPARTMENT OF DEFENSE AT PAGE 211 


F. ARMED SERVICES BOARD OF CONTRACT APPEALS 


The DOD contracts and subcontracts provide for an appeal by any contractor 
or subcontractor to the Secretary of the appropriate department from a decision 
of a contracting officer involving a question of fact. The appeal is referred to 
the Armed Services Board of Contract Appeals for hearings and recommendation 
to the Secretary, who—in all cases the staff understands—adopts the Board's 
recommendation as his decision. The Board comprises individuals from private 
life and was established to insure full and impartial consideration of the case 
without resort to the courts. 

It became evident in the course of the staff’s study, however, that the period 
of time required for processing an appeal through the Board was becoming so 
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lengthy as to rather seriously impair the effectiveness of the procedure. The 
following data were furnished the staff: 








4 1956 ed 1957 
. = eee ———|~ a 
Appeals on hand at end of fiscal year- --..-..---- aad 810 1, 000 
Decisions rendered or appeals dismissed during fiscal year- al 617 | 561 
Average number of aos to ) Byam where decisions rendered or appeals | 
dismissed -... - .-.-- hepa eit anes ian os noees 329 | 432 


ARMY COMMENTS AT PAGE 382 


The delays observed by the staff are principally due to the backlog of Army 
appeals, which at one time reached 594 cases. As of February 1, 1958, the back- 
log had been reduced to 516 cases and is expected to continue to decline. 

A considerable portion of the recent backlog of the Board consisted of appeals 
arising out of the Quartermaster Contract Review Agency examination of old 
Armed Services Textile and Apparel Procurement Agency (ASTAPA) contracts. 
having substantially completed its task, the Contract Review Agency was abol- 
ished in December 1957. The residual ASTAPA files still being processed could 
result in only a few additional appeals. Although it will apparently take quite 
few months to dispose of the current backlog of Army appeals, when this is aecom- 
plished the problem is not expected to recur. 

The Secretary of the Army is now considering appointing a personal repre- 
sentative to hear and decide small dollar value appeals, those less than $1,000. 

Note.—Navy Department did not comment. 


AIR FORCE COMMENTS, PAGES 450 AND 451 


The report’s analysis of the length of time required for processing an appeal 
through the Board is substantially correct. The Air Force has recognized the 
problem and has increased the strength of its panel from 3 to 4 and it is expected 
soon to reach 5 members. The staff of the Air Force trial attorney is also being 
augmented. The result should be faster Board and Government trial attorney 
action. 

However, the answer to delay does not lie wholly within the Government. 
The disputes article in our standard contracts provides that the contractor is 
to be afforded an opportunity to be heard and to offer evidence in support of its 
appeal. The contractor in most cases retains a lawyer to present and argue his 
ease, the bigger the case, usually the better and the busier the lawyer. These 
lawyers, by training and experience, are accustomed to certain procedures in the 
conduct of a hearing. Those are the procedures followed in the conduct of 
administrative boards generally. They entail a hearing after reasonable notice 
presided over by a Board member or hearing examiner, an opportunity to present 
witnesses and other evidence, an opportunity to question the witnesses on the 
other side, and finally a chance to argue the case either verbally or by briefs. 
Much of this is time consuming and there is an irreducible minimum, below which 
an attempt on the part of the Board to expedite action would be regarded by the 
contractors and their counsel as arbitrary action and depriving them of their 
right to a fair hearing. Certainly, requiring a contractor to appear at a hearing 
unprepared would result in merited criticism of the Board and of the Departments. 
Likewise it would be patently unwise arbitrarily to fix a hearing date and require 
a contractor to go ahead when his attorney or an executive or witness is sick or 
is tied up in another hearing. As a consequence, contractors and their counsel 
ask for and are granted substantial postponements; this in fact accounts for most 
of the delay noted in the statistics of the report. As it is, the Air Force panel 
averaged in elapsed time between the hearing of cases and their disposition 
using the calendar year 1956-—57—3.43 months, on the whole a fairly reasonable 
figure, when it is recognized that contractors in some cases have consumed over 
6 months in preparing briefs. In defense of the contractors, it should be noted 
that some of these cases involve hundreds of thousands, and even millions, of 
dollars. Their counsel only observe the same meticulous preparation and atten- 
tion that they would observe in preparing any other lawsuit of comparable size 
and complexity. 








ARMED-SERVICES BOARD OF CONTRACT APPEALS 893 


Actually, the average time between docketing and disposition of appeals for 
the Air Force panel for the period under consideration was approximately one 
year, which does not appear unreasonable when all factors are considered. 

One other factor must be mentioned in relation to the report’s evaluation of 
the average time required for “‘processing”’ of appeals before the Board. It some- 
times happens that an appeal before the ASBCA is placed on suspense during an 
investigation by the Department of Justice as to possible fraud in the letting or 
performance of the contract. Throughout the period under study by the staff, 
there were at least 7 Air Force cases restored to active status which had been 
under suspense during a time ranging from a few months to 2 years, by order of 
the Department of Justice for reasons earlier indicated. 

Also, cases are sometimes placed on suspense by the joint request of the parties, 
pending negotiation for settlement, where it appears there is a reasonable prob- 
ability that they may be disposed of in that way. 

The staff report makes two statements which we feel require clarification: 

The statement that “The DOD contracts and subcontracts provide for an 
appeal by any contractor or subcontractor to the Secretary of the appropriate 
department from a decision of a contracting officer involving a question of fact”’ 
is erroneo’'s. In point of fact, it is only in very rare and exceptional cases that a 
subcontract is so drawn as to permit an appeal by the subcontractor to the head 
of the Department. 

Likewise, the assertion that ‘‘The appeal is referred to the Armed Services 
Board of Contract Appeals for hearings and recommendations to the Secretary, 
who—in all cases the staff understands—adopts the Board’s recommendation as 
his decision” is also at variance with the true situation. The charter of the 
ASBCA provides for personal decision of the Secretary on the matter in dispute 
only when the contract requires such personal decision. Such a requirement 
exists only in older forms of contracts (now superseded), and it is only in those 
rare instances where the old form has been inadvertently used that the Secretary 
is personally required to decide a dispute. 
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AppENDIx IV 


CHARTER FOR THE ARMED SERVICES BoarRD oF CoNnTRACT APPEALS 


1. There is hereby created as a joint board of the Departments of the Army, 
Navy, and Air Force the Armed Services Board of Contract Appe?ls, which shall 
be responsible directly to the Secretary of the Army, the Secretary of the Navy, 
and the Secretsry of the Air Force, jointly, for the proper performance of the 
delegated authority hereinafter conferred. 

2. The Board initi lly shall consist of 12 members who shall be persons trained 
in the lew. The full-time members of the Army Board of Contract Appeals and 
of the Navy Board of Contract Appeals, currently serving on the effective date 
of this memorandum, are hereby designated members of the Armed Services 
Board of Contract Appeals. There shell be a president of the Board. The 
chairmen of the Army, Navy, and Air Force panels of the Poard (as hereinsfter 
described) shell each in that order serve as the president of the Board on a yeorly 
rotational besis, the term of the first president to terminate at the end of the 
first full fiscal year after the effective date of this memorandum. In the absence 
of the president the panel chairman next in order of succession shell 9ct 9s presi- 
dent. If it shell be determined at any time that additional members of the 
Board are necessary in order to process appeals with reasonable dispatch, the 
president of the Board, with the advice of the panel chairmen, shall recommend 
to the pertinent Assistant and Under Secretaries of the three Departments for 
appointment such additional members of the Board as are deemed necessary, 
and shell similerly make recommendations for the filling of any vacancy on the 
Board. Appointments will be made by joint action of the pertinent Assistant 
and Under Secretaries of the three Departments. 

3. There shall be three panels of the Board. One of the panels shell be known 
as the Army contract appeals panel, and shall consist of such members of the 
Armed Services Borrd of Contract Appesls 2s shall be assigned to the p»nel by 
the Under Secretary or the Assistent Secretary of the Army, whichever is appro- 
priste, who shall also designate the chairman of said panel; one of the panels 
shall be known as the Navy contract appeals panel, and shall consist of such 
members of the Armed Services Board of Contract Appesls as shall be assigned 
to the panel by the Under Secretary or the Assistant Secretary of the Navy, 
whichever is appropriate, who shall also designate the chairman of said p9nel; 
and one of the panels shall be known 2s the Air Force contract appeals panel, and 
shell consist of such members of the Armed Services Board of Contract Appeals 
as shall be -ssigned to the panel by the Under Secretary or the Assistant Secretary 
of the Air Force, whichever is appropriate, who shall also designate the chairman 
of s°id panel. The president of the Board may assign members (other than the 
chairmsn) from one panel to duty with another panel on a temporary basis as 
the workload of the particular panels may require. Each of the departmental 
panels shell function under the supervision of its panel chairman. 

4. The Armed Services Board of Contract Appeals is hereby designated and shall 
act as the authorized representative of the respective Secretaries of the Army, 
Navy, and Air Force in hearing, considering and determining as fully and finally 
as might each of the Secretaries (a) appeals by contractors from decisions on 
disputed questions by contracting officers or their authorized representatives or 
by other authorities pursuant to the provisions of armed services contracts requir- 
ing the decision of appeals by the head of a Department of the armed services 
or his duly authorized representative or board, or pursuant to the provisions 
of any directive whereby the Secretary of a Department of the armed services 
has granted a right of appeal not contained in the contract; (b) appeals by armed 
services contractors pursuant to section 13 (c) (1) (i) and section 17 (c) of the 
Contract Settlement Act of 1944. When an appeal is taken pursuant to a dis- 
putes clause in a contract which limits appeals to disputes concerning questions 
of fact, the Board may nevertheless in its discretion hear, consider, and decide all 
questions of law necessary for the complete adjudication of the issue. Unless the 
contract provides otherwise, when in the consideration of an appeal it appears that 
a claim for unliquidated damages is involved therein, the Board shall, insofar as 
the evidence permits, make findings of fact with respect to such claims without 
expressing opinion on questions of liability. 

5. When a contract requires the Secretary of a Department of the armed 
services, personally, to render a decision on the matter in dispute, the Armed 
Services Board of Contract Appeals, in accordance with the procedure set forth 
in paragraph 6, shall make findings and recommendation to the Secretary of the 
Department with respect thereto. 
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6. The president of the Board shall be responsible for assigning appels to the 
departmental panels for decision. In general, appeals shall be assigned to the 
anel of the Department whose contrect or procurement is directly involved. 
“ach of the three panels of the Board shall act in divisions which shall normally 
consist of three or more members of the panel, to be selected by the ch irman of 
the panel. A majority of the members of a division shall constitute a quorum for 
the transaction of the business of the division and the decision of a majority of the 
division shall constitute the decision of the panel and of the Board, provided that 
all three panel chairmen signify that in their opinion a review by the full Board is 
not required; if a majority of the members of a division are unsble to agree on a 
decision, or if one or more panel chairmen do not waive review by the full Board, 
determination of the appeal shall be made by a majority of the members of the 
full Board. 

7. It shall be the bounden duty and obligation of the members of the Armed 
Services Board of Contract Appeals to decide » ppe2ls to the best of their knowledge 
and ability in accordance with applicable contract provisions, and in accordance 
with the law pertinent thereto. 

8. The Board shall have all powers necess*ry and incident to the proper per- 
formance of its duties, and with the rw of the pertinent Assistant and Under 
Secretaries of the Army, Navy, and Air Force shall adopt its own methods of 
procedure, and rules and regulations for its conduct and for the preparation and 
presentation of appesls and issu:nce of opinions. The Board is authorized to 
communicate directly with any person whomsoever in regard to any matter 
which relates to the business of the Board. The Departments shall jointly or 
severally maintain an adequate staff of military and/or civilien legal and clerical 
personnel who shall prepare and present the contentions of the Departments in 
relation to appeals filed with the Board. It shall not be necessary for the Board, 
unless it otherwise desires, to communicate with more than one trial attorney in 
each of the three Departments concerning the preparation and presentation of 
appeals and the procurement of all Department records deemed by the Board to 
be pertinent thereto. 

9. Any member of the Board or any examiner, designated by the president of 
the Board with the concurrence of the chairman of the pertinent panel, shall be 
authorized to hold hearings, examine witnesses, receive evidence and argument, 
and report the evidence and argument to the designated division of the panel 
for consideration and determination of the appeal. 

10. A vacancy in the Board or any panel or division thereof shall not impair 
the powers nor affect the duties of the Board, panel, or division, nor of the remain- 
ing members of the Board, panel, or division, respectively. In the absence of a 
panel chairman the member present on the panel having seniority in service as 
a member of a Department Board of Contract Appeals shall serve as acting 
chairman of the panel. 

11. The Board shall have a seal bearing the following inscription: ‘‘Armed 
Services Board of Contract Appeals.’’ This seal shall be affixed to all authentica- 
tions of copies of records, and to such other instruments as the Board may 
determine. 

12. There shall be a recorder of the Board, who shall be a person trained in 
thelaw. Heshall be appointed by the president of the Board. Each Department 
will provide such materials, facilities, and nonmember clerical and professional 
personnel to its respective panel as may be required by the panel in the nerform- 
ance of its duties as a panel of the Armed Services Board of Contract Appeals. 
The salaries of the members of the nonmember personnel as originally assigned to 
the Board shall be borne by the respective Departments upon the basis of an orig- 
inal agreement between the three Departments. The apportionment may be 
reconsidered from time to time but not more often than once per year. In each 
ease heard the expense of transcripts, travel, and per diem of members, and the 
expense of witnesses required by the Government shall be absorbed by the De- 
partment which executed the contract under which the appeal was taken. 

13. The Board will submit to the respective Secretaries of the three Depart- 
ments, during the month of July of each year, a report containing an account of 
its transactions and proceedings for the preceding fiscal year. During each 
calendar month the Board shall forward a report of its proceedings for the preced- 
ing calendar months to the pertinent Assistant and Under Secretaries of the De- 
partments. Such reports shall disclose the number of appeals received, cases 
heard, oninions rendered, current reserve of pending matters, and such other 
information as shall be deemed pertinent by the president of the Board or re- 
quested by the Assistant or Under Secretaries. 
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14. All appeals pending before the Army Board of Contract Appeals and the 
Navy Board of Contract Appeals upon the effective date of this memorandum, 
upon which hearings have not been held, will be referred for necessary action to 
the appropriate panel of the Board herein constituted. In relation to appeals 
which have been heard by said boards, but of which determination has not been 
accomplished, said boards shall continue to function as originally constituted until 
final determination of such appeals. 
15. This memorandum will become effective May 1, 1949. 
(Signed) Kennetu C. Royatt, 
Secretary of the Army. 
(Signed) Joun L. SULLIVAN, 
Secretary of the Navy. 
(Signed) W. Sruartr SyMINGTON, 
Secretary of the Air Force. 


REVISION OF CHARTER FOR THE ARMED SERVICES BOARD OF CONTRACT 
APPEALS 


1. Effective this date, the charter of the Armed Services Board of Contract 
Appeals made effective May 1, 1949, is hereby modified as follows: 

(a) Paragraph | is rescinded and the following substituted therefor: 

‘1. There is hereby created, as a joint board of the Departments of the Army, 
Navy, and Air Force, the Armed Services Board of Contract Appeals, which shall 
be responsible directly to the Secretary of the Army, the Secretary of the Navy, 
and the Secretary of the Air Force, jointly, for the proper performance of the 
delegated authority hereinafter conferred. The Board shall operate under general 
policies established or approved by the Munitions Board.”’ 

(b) Paragraph 13 is rescinded and the following substituted therefor: 

“13. The Board will submit to the respective Secretaries of the three Depart- 
ments and the Chairman of the Munitions Board, during the month of July of each 
year, a report containing an account of its transactions and proceedings for the 
preceding fiscal year. During each calendar month the Board shall forward a 
report of its proceedings for the preceding calendar month to the pertinent Assist- 
ant and Under Secretaries of the Departments and the Chairman of the Munitions 
Board. Such reports shall disclose the number of appeals received, cases heard, 
opinions rendered, current reserve of pending matters, and such other information 
as shall be deemed pertinent by the president of the Board or requested by the 
Assistant or Under Secretaries.”’ 

2. As thus modified, the charter is approved. 

(Signed) W. Sruartr SyYMINGTON, 
Secretary of the Air Force. 
(Signed) Gorpon Gray, 
Acting Secretary of the Army. 
(Signed) D. F. Carpenter, 
Chairman, Munitions Board. 
(Signed) Francis P. Marruews, 
Secretary of the Navy. 

Approved: 

(Signed) Louis JoHNSoN, 
Secretary of Defense. 


JuNE 30, 1949. 





APPENDIX \ 
RULES OF THE ARMED SERVICES BoarRpD OF CONTRACT APPEALS 


2evised June 30, 1955 
PREFACE TO RULES 


The Armed Services Board of Contract Appeals is the authorized representative 
of the Secretaries of the Army, Navy, and Air Force in hearing, considering and 
determining as fully and finally as might each of the Secretaries: 

(a) Appeals by contractors from decisions on disputed questions by con- 
tracting officers or their authorized representatives or by other authorities 
pursuant to the provisions of Armed Services contracts requiring the deter- 
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mination of appeals by the head of a Department of the Armed Services or 
by his duly authorized representative or board, or pursuant to the provisions 
of any directive whereby the Secretary of a Department of the armed services 
has granted a right of appeal not contained in the contract; 

(b) Appeals by armed services contractors pursuant to section 13 (ec) (1) (i) 
and section 17 (ec) of the Contract Settlement Act of 1944. 

When an appeal is taken pursuant to a disputes clause in a contract which 
provides only for appeals from decisions on questions of fact, the Board may, in 
its discretion, hear, consider, and decide all questions of law necessary for the 
complete adjudication of the issue. Unless the contract provides otherwise, when 
in the consideration of an appeal it appears that a claim for unliquidated damages 
is involved therein, the Board, insofar as the evidence permits, makes findings 
of fact with respect to such claims without expressing opinion on questions of 
liability. 

When a contract requires the Secretary of a Department of the armed services 
personally to render a decision on the matter in dispute, the Board submits its 
findings and recommendations to the Secretary of the Department. 

There are three panels of the Board: the Army, Navy, and Air Force panels. 
In general, appeals are assigned for decision to the panel of the Department whose 
contract or procurement is directly involved. Each of the panels acts in divisions, 
which normally consist of three or more members of the panel. Hearings may be 
held by a division, by a designated member, or by a duly authorized examiner. 
The decision of a majority of a division constitutes the decision of the panel and 
of the Board, provided that all three panel chairmen signify that in their opinion 
a review by the full Board is not required. If a majority of the members of a 
division do not agree upon a decision, or if one or more panel chairmen do not 
waive review by the full Board, determination of the appeal is made by a majority 
of the members of the full Board. 


SCOPE OF RULES 


1. These rules govern the procedure in all cases before the Board. They shall 
be construed for the purpose of securing just and inexpensive determination of 
appeals without unnecessary delay. All pleadings provided for hereunder shall 
be so construed as to do substantial justice. 


PROCEEDINGS PRELIMINARY TO HEARINGS 


2. Appeals, how taken.—Notice of an appeal must be in writing, and the original, 
together with two copies, may be filed with the contracting officer from whose 
decision the appeal is taken. The notice of appeal must be mailed or otherwise 
filed within the time specified therefor in the contract or allowed by applicable 
provision of directive or law. 

3. Notice of appeal, contents of —A notice of appeal should indicate that an ap- 
peal is hereby intended, and should identify the contract (by number), the 
department and agency or bureau cognizant of the dispute, and the decision from 
which the appeal is taken. The notice of appeal should be signed personally by 
the appellant (the contractor taking the appeal), or by an officer of the appellant 
corporation or member of the appellant firm, or by the contractor’s duly authorized 
representative or attorney. The complaint referred to in rule 5 may be filed with 
the notice of appeal. 

4. Duties of contracting officer —When a notice of appeal in any form has been 
received by the contracting officer he shall endorse thereon the date of mailing 
or the date of receipt if otherwise filed and within 10 days shall forward the notice 
of appeal, and the complaint if filed therewith, to the Board. The contracting 
officer shall promptly thereafter compile and transmit to counsel for the Govern- 
ment copies of all documents pertinent to the appeal, including the following: 

(1) The findings of fact and the decision from which the appeal is taken, 
and the letter or letters or other documents of claim in response to which 
the decision was issued: 

(2) The contract and pertinent plans, specifications, amendments, and 
change orders; 

(3) Correspondence between the parties and other data pertinent to the 
appeal; 

(4) Transcripts of any testimony taken during the course of the proceedings 
on the matter in dispute prior to the filing of the notice of appeal with this 
Board; 
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(5) Such additional information as the contracting officer may consider 
material. 

When the Board has received the original notice of appeal the Board will 
promptly so advise the contractor and the contracting officer, and will forward 
to the contractor a copy of these rules. 

5. Complaint—Within 30 days after receipt of notice of docketing by the 
Board of the appeal, or within such longer period of time as may be allowed by 
the Board, the appellant shall file with the Board, if not previously filed with the 
notice of appeal, a complaint setting forth simple, concise and direct statements 
of each of his claims showing that he is entitled to relief. Each claim shall be 
stated with as much particularity as is practical. No technical form is required, 
but each claim should be separately identified. Documentary evidence in sup- 
port of claims may be filed as exhibits to the complaint. All documents filed as 
exhibits to the complaint shall be plainly listed and identified in the complaint. 
An original and three copies of the complaint shall be filed. Upon receipt thereof 
the recorder of the Board shall serve a copy of the complaint on counsel for the 
Government. 

6. Answer.— Within 60 days after service of the complaint, or within such 
longer period of time as may be allowed by the Board, counsel for the Government 
shall prepare and file with the Board an answer thereto. The answer shall set 
forth simple, concise, and direct statements of the Government’s defenses to 
each claim asserted by appellant. Each defense shall be stated with as much 
particularity as is practical. Defenses which go to the jurisdiction of the Board 
may be included in the answer, or may be raised by motion pursuant to the 
provisions of rule 10. Counsel for the Government shall at the same time file 
with the Board the following documents, which shall be plainly listed and 
identified: 

(1) The findings of fact if any and the decision from which the appeal is 
taken, and the letter or letters or documents of claim in response to which the 
decision was issued by the contracting officer; 

(2) The contract and pertinent plans, specifications, amendments, and 
change orders. 

Documentary evidence in support of the Government’s defenses may be filed as 
exhibits to the answer. All documents filed as exhibits to the answer shall be 
plainly listed and identified in the answer. An original and three copies of the 
answer shall be filed with the Board. Upon receipt thereof the Recorder shall 
serve a copy of the answer on appellant or his attorney. 

7. Appeal file; inspection of file—The notice of appeal, the complaint and ex- 
hibits attached thereto, the answer and exhibits attached thereto, and the docu- 
ments required to be filed therewith pursuant to rule 6, all papers filed by the 
parties with the Board pursuant to these rules, and all correspondence exchanged 
between the Board and the parties or their attorneys shall constitute the appeal 
file, which shall be available for inspection by appellant and Government counsel 
at the offices of the Board. Prior arrangements for inspection of the file should 
be made with the recorder of the Board. 

8. Amendments of pleadings.—At any time before oral hearing or before sub- 
mission of a case by the parties without an oral hearing the Board in its discretion 
may permit a party, within the proper scope of the appeal, to amend its complaint 
or answer, upon conditions just to both parties. The Board upon its own initiative 
or upon application by a party may, in its discretion, order a party to make a 
more definite statement of its complaint or answer, or to reply to an answer. 
When issues within the proper scope of the appeal but not raised by the com- 
plaint and answer are tried by express or implied consent of the parties, they shall 
be treated in-all respects as if they had been raised therein. Such amendment of 
the complaint and answer as may be necessary to cause them to conform to the 
evidence may be made upon motion at any time, even after decision, but failure 
so to amend does not affect the result of the trial of these issues. If evidence is 
objected to at the hearing on the ground that it is not within the issues made by 
the complaint and answer, the hearing member or examiner may allow the plead- 
ings to be amended within the proper scope of the appeal and shall do so freely 
when the presentation of the merits of the action will be served thereby and the 
objecting party fails to satisfy the hearing member or examiner that the admis- 
sion of such evidence would prejudice him in maintaining his case or defense 
upon the merits. The hearing member or examiner may, however, grant a 
continuance to enable the objecting party to meet such evidence. 

9. Trial briefs-——The Board in its discretion may order the submission of trial 
briefs prior to assignment of a case for oral hearing. 


! 
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10. Motions to dismiss.—Defenses which go to the jurisdiction of the Board 
may be raised by motion. Filing of motions to dismiss for lack of jurisdiction 
shall not be unreasonably delayed. The Board, however, has the right at any 
time to recognize its lack of authority to proceed in a particular case. Motions 
to dismiss for lack of jurisdiction shall, on application of either party, be heard 
and determined before oral hearing on the merits unless the Board orders that 
determination of the motion be deferred pending oral hearing on both the merits 
and the motion. 

11. Failure to state a case.—In the event, after completion of the pleadings, 
the Board finds that appellant has failed to state a case on which any relief could 
be granted by the Board, the Board may give notice to appellant to show cause 
why the appeal should not be dismissed on the ground that no useful purpose 
would be served by setting the case for oral hearing on the merits. Appellant, in 
such event, will be afforded the opportunity to be heard orally for the purpose of 
showing cause why the appeal should not be dismissed on that ground, and if 
appellant so desires to move to amend the complaint, within the proper scope of 
the appeal. If the Board thereafter finds appellant has failed to show cause, and 
finds that the complaint, with such amendments as may be offered by appellant, 
fails to state a case on which the Board could grant relief, the appeal shall be 
dismissed. 

12. Depositions.—Depositions which a party desires to take for the purpose of 
offering in evidence shall be taken in accordance with the procedure set forth in 
appendix A. 

13. Interrogatories to parties; inspection of documents; admission of facts —Under 
appropriate circumstances, but not as a matter of course, the Board will entertain 
applications for permission to serve written interrogatories upon the opposing 
party, applications for an order to produce and permit the inspection of designated 
documents, and applications for permission to serve upon the opposing party a 
request for the admission of specified facts. Such applications shall be received 
and approved only to the extent and upon such terms as the Board in its diseretion 
considers to be consistent with the objective of securing just and inexpensive 
determination of appeals without unnecessary delay, and essential to the proper 
pursuit of that objective in the particular case. 

14. Prehearing conferences.—In any case the Board in its discretion, upon its 
own initiative or upon the application of one of the parties, may call upon the 
parties of their attorneys or representatives to appear before a member or examiner 
of the Board for a conference to consider: 

(1) The simplification of the issues; 

(2) The necessity or desirability of amendments to the pleadings; 

(3) The possibility of obtaining admissions of fact and of documents which 
will avoid unnecessary proof; 

(4) The limitation of the number of expert witnesses; 

(5) Such other matters as may aid in the disposition of the appeal. 

The presiding member or the examiner, at the conclusion of such a conference, 
shall make such order as in his discretion is found to be appropriate with reference 
to action taken at the conference, amendments allowed or to be made to the 
pleadings, agreements made by the parties as to any of the matters considered, 
and limitation of issues for trial. 

15. Service of papers.—Service of papers in all proceedings pending before the 
Board may be made personally, or by mailing the same in a sealed envelope, 
registered, return receipt requested, with postage prepaid, addressed to the party 
upon whom service shall be made, and the date of the registry receipt shall be the 
date of service. Waiver of the service of any papers may be noted thereon or on 
a copy thereof, or on a separate paper, signed by the parties or their attorneys and 
filed with the Board. When any party has appeared by attorney, service upon the 
attorney will be deemed proper service upon such party. 


HEARINGS 


16. Where held.—-Hearings will be held at the office of the Board in Washington, 
D. (., unless it is otherwise ordered by the Board. Hearings will not ordinarily 
be heid elsewhere, but if a request therefore is seasonably made and good cause 
therefor appears, the Board may order a hearing to be held at another location. 

17. Notice of hearings.—Appellant and Government counsel shall be given at 
least 15 days’ notice of the time and place of hearing. 

18. Submission without a hearing.—If either party does not wish to appear or be 
represented at a hearing, the Board shall be so advised. A party who so advises 
the Board may submit a brief within 20 days after the date assigned for the hear- 
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ing, or within such other period of time as may be allowed by the Board. If both 
parties advise the Board that an oral hearing is not desired, briefs may be sub- 
mitted by the parties within such period of time as may be allowed by the Board. 

19. Absence of parties or counsel——The unexcused absence of a party or his 
authorized representative at the time and place set for the hearing will not be the 
oceasion for delay. In such event the hearing will proceed and the case will be 
regarded as submitted by the absent party. 

20. Nature of hearings.—Hearings shall be as informal as may be reasonably 
allowable and appropriate under all the circumstances. Appellant and Govern- 
ment counsel may offer at a hearing on the merits such relevant evidence as they 
deem appropriate and as would be admissible under the generally accepted rules 
of evidence applied in the courts of the United States in nonjury trials, subject, 
however, to the exercise of reasonable discretion by the presiding member or 
examiner in supervising the extent and manner of presentation of such evidence. 
Letters or copies thereof, affidavits, or other evidence, not ordinarily admissible 
under the generally accepted rules of evidence, may be received in evidence at 
the discretion of the presiding member or examiner. The weight to be attached 
to evidence presented in any particular form will be determined by the Board in 
the exercise of reasonable discretion under all the circumstances of the particular 
case. Stipulations of fact agreed upon by the parties may be regarded and used 
in evidence at the hearing. The parties may stipulate the testimony that would 
be given by a witness if the witness were present. The Board, may, however, 
in any case, require additional evidence. 

21. Examination of witnesses.—Witnesses before the Board will be examined 
orally under oath or affirmation, unless the facts are stipulated or the Board 
member or examiner shall otherwise order. If the testimony of a witness is not 
given under oath the Board may, if it seems expedient, warn the witness that his 
statements may be subject to the provisions of title 18, United States Code, 
sections 287, 1001; section 19 of the Contract Settlement Act of 1944 (41 U.S. C. 
119), and any other provisions of law imposing penalties for knowingly making 
false representations in connection with claims against the United States or in 
any matter within the jurisdiction of any department or agency thereof. 

22. Copies of papers.—When books, records, papers, or documents have been 
received in evidence, a true copy thereof or of such part thereof as may be ma- 
terial or relevant may be substituted therefor, during the hearing or at the con- 
clusion thereof. 

23. Briefs.—All briefs shall be filed within 20 days after conclusion of the 
hearing, or within such other period of time as may be allowed by the Board. 

24. Transcript of proceedings.—Testimony and argument at hearings shall be 
reported verbatim, unless the Board otherwise orders. Transcripts of the pro- 
ceedings shall be supplied to the parties at such rates as may be fixed by contract 
between the Board and the reporter. If the proceedings are reported by an 
employee of the Government, the appellant may receive transcripts upon pay- 
ment to the Government at the same rates as those set by contract between the 
Board and the independent reporter. 

25. Withdrawal of exhibits.—After a decision has become final the Board may, 
upon request and after notice to the other party, in its discretion permit the 
withdrawal of original exhibits, or any part thereof, by the party entitled thereto. 
The substitution of true copies of exhibits or any part thereof may be required 
by the Board in its diseretion as a condition of granting permission for such 
withdrawal. 

REPRESENTATION 


26. The contractor.—An individual appellant may appear before the Board in 
person, a corporation by an officer thereof, a partnership or joint venture by a 
member thereof, or by an attorney at law duly licensed in any State, Common- 
wealth, Territory, or in the District of Columbia. The Board may authorize a 
contractor to appear by a duly authorized representative other than those men- 
tioned in a special case, but for the purposes of that case only. 

27. Status of Government counsel.—Government counsel designated by the var- 
ious departments to represent the departments, agencies, and bureaus cognizant 
of the disputes brought before the Board may in accordance with their authority 
represent the interests of the Government before the Board. They shall file 
notices of appearance with the Board, and notice thereof will be given appellant 
or his attorney in the form specified by the Board from time to time. Government 
counsel may, when it appears to them that there are questions of fact as to which 
there is no substantial controversy, agree with appellant or his attorney as to 
such facts by written stipulation or otherwise. Whenever at any time it appears 
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that appellant and Government counsel are in agreement as to disposition of the 
controversy, the Board may suspend further processing of the appeal in order to 
pera reconsideration by the contracting officer: Provided, however, That if the 
3oard is advised thereafter by either party that the controversy has not been 
disposed of by agreement the case shall be restored to the Board’s calendar for 
hearing without loss of position. 

DECISIONS 


28. Decisions of the Board will be made in writing and authenticated copies 
thereof will be forwarded simultaneously to both parties. The rules of the Board 
and all final orders and decisions (except those required for good cause to be held 
confidential and not cited as precedents) shall be available to public inspection at 
the offices of the Board in Washington, D. C. 


MOTIONS FOR RECONSIDERATION 


2. A motion for reconsideration, if filed by either party, shall set forth specifi- 
cally the ground or grounds relied upon to sustain the motion, and shall be filed 
within 30 days from the date of the receipt of a copy of the decision of the Board 
by the party filing the motion. 

DEFINITIONS 


30. (a) As used in these rules the term ‘‘contracting officer’ includes any officer 
or other authority whose decision may be reviewed by the Board pursuant to the 
joint directive of the Secretaries of the Army, Navy, and Air Force effective 
May 1, 1949. 

(b) As used in these rules the term “Board”? means the full Board, president 
of the Board, panel, chairman of a panel, member, or examiner, as may be appro- 
priate, except that in rule 11 the term ‘‘ Board”’ refers to action of the Board by 
written decision in accordance with the procedures set forth in the Board’s charter, 


SFFECTIVE DATE AND APPLICABILITY 


31. These rules shall take effect on the first day of the second month following 
the month in which they are approved by the cognizant Assistant Secretaries of 
the Department of the Army, Hopartneat of the Navy, and the Department of 
the Air Foree. Except as otherwise directed by the Board, these rules shall not 
apply to appeals which have been docketed prior to their effective date. 

Approved this 30th day of June 1955. 

F. H. Hiaarns, 


Assistant Secretary of the Army 
(Logistics and Research and Development). 
R. H. Fouesr, 
Assistant Secretary of the Navy (Material). 
Rocer Lewis, 
Assistant Secretary of the,Air Force (Materiel). 


ApPpENDIxX A 


DEPOSITIONS 


1. When depositions may be taken.—After an appeal has been docketed by the 
Board either party may take the testimony of any person by deposition upon oral 
examination or written interrogatories for use as evidence in the appeal proceed- 
ings. 

2. Before whom taken.—Depositions to be offered in evidence before the Board 
may be taken before and authenticated by any person authorized by the laws of 
the United States, or by the laws of the place where the deposition is taken, to 
administer oaths. 

3. Written interrogatories.—(a) A party desiring to take the deposition of any 
person upon written interrogatories shall serve them upon the opposite party 
with a notice stating the name and address of the person who is to answer them 
and the name or descriptive title and address of the person before whem the 
deposition is to be taken. Within 15 days thereafter the party so served may 
serve cross interrogatories upon the party proposing to take the deposition. 

(b) A copy of the notice and copies of all interrogatories served shall be deliv- 
ered by the party taking the deposition to the person designated in the notice 
who should proceed promptly to take the testimony of the witness in response 
to the interrogatories. 
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4. Oral interrogatories.—When either party desires to take the testimony of any 
person by deposition upon oral examination, unless the parties stipulate as to the 
time and place where the deposition is to be taken and the name of the person 
before whom it is to be taken and the name and address of the witness, such 
party shall give the opposite party at least 15 days’ written notice of the time and 
place where such deposition will be taken and the name and address and official 
title of the person before whom it is proposed to take the deposition, and the name 
and address of the witness. 

5. Form and return of deposition——Each deposition should show the docket 
number and the caption of the proceedings, the place and date of taking, the name 
of the witness, and the names of all persons present. The person taking the 
deposition shall certify on the deposition that the witness was duly sworn by him 
and that the deposition is a true record of the testimony given by the witness, and 
shall enclose the original deposition and exhibits in a sealed packet with postage 
and other transportation prepaid and forward same to the recorder, Armed 
Services Board of Contract Appeals. 

6. Introduction in evidence.—Either party to the appeal may offer depositions 
in evidence. The entire deposition must be offered unless otherwise stipulated 
by the parties or directed by the Board. 





AppENpDIxX VI 
ARMED SeEeRvViceES Boarp oF ContTRACT APPEALS 
WASHINGTON, D. C, 


APPEAL OF RAYLAINE WorstTeEpDs, Inc., UNDER CONTRACT 
No. W-669-—Q M-—10270 


ASBCA No. 1842 


Appearances for the Government: Col. James Garnett, JAGC, Lt. Col. S. J. 
Cherubin, JAGC, chief trial attorneys; Lt. Col. Mario Maffeo, JAGC, Maj. 
Charles W. Leavy, JAGC, trial attorneys. 

Appearances for the appellant: Edwin J. McDermott, Esq. 


OPINION BY COLONEL BARD 


This is an appeal from a contracting officer’s decision of 15 October 1941 
denying a request for the remission of liquidated damages for a period of 6 weeks, 
imposed for delays in deliveries. 

FACTS 


The contract, dated 17 December 1940, was for the manufacture of 250,000 
yards of OD serge cloth in light and dark shades at a total price of $653,500. 
Included in the contract were a ‘“‘Disputes’’ clause (art. 12) and a “‘Delays- 
Damages” clause (art. 17) in the then customary form. Deliveries were re- 
quired in four equal installments by 3 May, 2 June, 2 July and 1 August 1941 
and the contract provided for liquidated damages at one-tenth of 1 percent of 
the unit price for each day of delay. 

The transformation of fleece as it is shorn to a woolen cloth involves a great 
many processes that may be broadly described as (1) production of top, which 
is a continuous, untwisted strand of combed, clean, parallelized wool fibers; 
(2) production of yarn by separating and twisting the top; and (3) weaving 
of the cloth. We are concerned in this appeal with only the first process, for the 
appellant alleges as the excusable cause of delay the inability of its suppliers to 
furnish flexible steel pins that were an essential component of machines used 
to produce top. Description of the process will establish the function of and 
necessity for these pins. 

Wool arrives at the plant in the form of “grease wool,’”’ which is laden with 

ease, dirt, burrs, and other foreign matter to the extent of from 50-60 percent 
of the total weight. Using either soap, detergents, a petroleum solvent, or acid, 
or by freezing and pulverizing, the manufacturer scours the grease wool and 
so removes the foreign matter to obtain wool fibers in a tangled, matted mass. 
This stock is then mixed, and is then oiled to give it softness and elasticity in 
preparation for carding, or the first of several operations devoted to disentangling, 
parallelizing, and straightening of the individual fibers, and finally removing 
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foreign matters, to produce a blended and well-mixed mass called a sliver. The 
silver is fed continuously to a machine that continues the combing process 
and results in a mass of wool nearly ready for spinning. The critical machine 
is called a comb and is either an English comb or a French comb. The difference 
between them is not material in this appeal, but for our purposes a simplified 
description of the French comb is necessary. Silver is fed into a pair of jaws 
that hold it while pins, soldered into bars attached to a rotating cylinder, liter- 
ally comb themselves through the fibers composing the silver. The silver is then 
fed forward through the jaws and the combing action is repeated. As it is 
combed, the sliver is drawn off and fed into pressure rolls, and it emerges as 
top ready to be spun into yarn. There were a number of companies engaged in 
this process of producing top for spinning mills. 

The pins are of plated, flexible steel, set into the bars at precise angles and 
in varying patterns. They vary in length and in the diameter of the steel, and 
are subject to breaking, bending, loosening, and dulling. When enough pias have 
become defective through use to a point at which fine combing cannot be 
achieved, the bars are removed and the old pins are either straightened with a 
pin set or replaced with new pins. Those used in the French comb, known as 
the Harding pia, were at the time of this contract made only in England and were 
distributed in this country by an exclusive wholesale agent, R. H. Hood, of 
Philadelphia. While attempts had been made by United States industry to make 
Harding pins, a satisfactory version had never been produced, the best American 
pin being too coarse to do the fine combing necessary in the manufacture of fine 
worsted. Jn the normal course of things, the pin bars were rehabilitated by 
various machine companies, such as the Verhulst Machine Co., of Woonsocket, 
R. I., in the shops and with the facilities of such companies. 

With this understanding of French combs, we turn to the genesis of the appellant. 
In or near Manchester, N. H., a company named Amoskeag Manufacturing Co. 
was liquidated and its assets were bought by Amoskeag Industries and a Public 
Service Co. Much of the machinery that had been used in processing wool was 
bought by Amoskeag Machine Co. During the early part of World War II, a 
great many small companies moved into the facilities, including the appellant, 
which was formed 24 October 19388 by Amoskeag Industries. We do not know 
how the appellant was engaged from that date to June 1940, but on 19 June a 
eontract W—669—QM-8140 was awarded to it, as well as one each in September, 
October, and November, and W-669—QM-—10270, with which we are concerned, 
on 17 December 1940. 

Although the appellant purchased the top used in performing the first of these 
contracts, the decision was made by Amoskeag Industries to set up a top pro- 
ducing plant within and as part of the appellant’s facilities because wartime con- 
ditions were making it increasingly difficult to buy the necessary top. Arrange- 
ments were made in October or November with Amoskeag Machine Co. to supply 
and install the machines out of the used machines in its possession. Included 
were 16 French combs intended for work on worsteds and 9 English combs, with 
a capacity of 20,000 pounds per week for each type. Despite assurances that 
installation of the machines would be completed by 31 December 1940, it was not 
done until about the end of January 1941. 

Appellant immediately ran into difficulties with the breaking down of the 
scouring equipment and the drier. The French combs, which were repinned with 
pins from existing stocks, soon needed additional repinning, and for that work 
were sent to the Verhulst Co. Here, too, wartime conditions interfered with 
work, overloading the company with work to be done. At first, repinning was 
expeditiously done, but the delay increased with increasing demands on the 
woolen industry. Appellant tried to keep the combs operating by driving 80 
miles to the Verhulst plant every 2 weeks, delivering bars in need of repinning 
and picking up those that were repaired. It should be stated here that each comb 
had eight or nine such bars, and these were nonstandard so that cannibalization 
was not possible. As the full complement of bars had to be in place on a comb 
to produce acceptable top, one missing bar meant ashutdown machine. The delay 
increased until repairs took 4 weeks to accomplish. Then appellant made the 
decision to attempt its own repinning, employing experienced pinsetters from the 
old Amoskeag Co. Under the circumstances, the decision seems reasonable 
enough. On or about 4 April 1941 appellant placed its first order with R. H. Hood, 
covering Harding pins and pin sets. In acknowledging the order, R. H. Hood 
stated that the pins would be shipped on 4 April 1941, and described a makeshift 
substitute for the pin sets which were not available. 
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Beginning just before 14 May 1941, orders for pins were delayed in being 
shipped, and as time went on, certain sizes could not be had from R. H. Hood. 
On 15 May 1941, R. H. Hood stated that it was completely out of sizes No. 
27-—11/16 and No. 28—7/16, of which the appellant had ordered 40,000 each. In the 
same letter, the supplier advised that repair work done by it would require an 
average of 8 to 12 weeks. On 3 June 1941, the list of pins on order totaled 345,000 
and some 5 different sizes, of which R. H. Hood was able to ship 5,000 of one size. 
The conditions of short supply of some sizes and complete unavailability of others 
continued through the summer and fall months of 1941. On 28 November the 
appellant inquired as to the status of 7 orders for 11 sizes of pins. Orders for 
five sizes had been shipped, but deliver of the remainder was uncertain. 

An inspection of the appellant’s production reports for January through De- 
cember 1941 reveals that not until the week ending 25 October did the weekly 

roduction of top ever equal the anticipated 40,000 pounds for the French and 

nglish combs combined. The usual weekly production, employing three shifts 
on a 5-day week, was between 20,000 and 30,000 pounds. It requires 20,000 
pounds of top to produce approximately 15,000 yards of 18-ounce serge. 

As stated above, the first delivery of cloth was due on 3 May 1941, and required 
50,000 yards of light shade serge and 12,500 yards of dark. On the due date, how- 
ever, only 2,420 yards of light serge had been delivered. The contracting officer 
in a letter dated 6 May 1941 pointed out to the appellant the deficiency and noted 
an unsatisfactory performance record on other contracts. A warning was given 
that the contract might be terminated unless assurances were given of appellant’s 
ability to eliminate the deficiency and to make positive commitments for deliveries 
for the next 2 months. 

On 28 May the deliveries totaled 9,542 yards, with 100,000 yards of light shade 
and 25,000 yards of dark due for delivery 2 June. Termination was contemplated. 
After informing the contracting officer that deliveries could not be completed 
before 1 September, the appellant asked for a 6 weeks’ delay, mentioning several 
causes of delay including the difficulty in securing pins for the French combs. 
In his reply, 29 July 1941, the contracting officer asked for certain information 

ertinent to the causes of delay to aid him in making the investigation required 

y the contract. By 1 August, the appellant was delinquent about 141,000 yards 
of light shade and 42,000 yards of dark shade. The appellant gave a delivery 
schedule, 13 August, totaling 80,000 yards of light and dark 18-ounce serge to be 
delivered by 13 September. It is noted that the correspondence devoted to this 
contract also makes mention of delinquent deliveries of 10%-ounce serge under 
other contracts. Meanwhile liquidated damages for late deliveries had been im- 
posed and ‘paid. 

The 13 September deliveries were not fully made, being some 10,132 yards short 
in the 18-ounce serge, exclusive of allowances for rejections. Despite priorities 
given to the appellant, deliveries continued to lag and, the investigation having 
been completed, the contracting officer on 15 October refused to grant the exten- 
sion of time. This refusal also pointed out that the appellant had failed to 
give the required 10-day written notice of the causes of delay as a condition 
precedent to granting an extension. In reply, the appellant dispatched a letter 
dated 13 November 1941 that has been held by this Board to constitute a good 
and timely appeal. 

By 25 November, deliveries were still delinquent by 19,690 yards of 18-ounce 
serge. Ultimately by 1 December 1941, 194,132% yards of light shade and 
48,124% yards of dark shade serge were accepted out of the 200,000 yards and 
50,000 yards, respectively, called for by the contract, and final shipment was made 
on 18 December 1941. Liquidated damages in the amount of $49,784.74 were 
imposed for delinquent deliveries under this contract and the contract price was 
reduced accordingly.- The appellant has since then claimed $25,462 of that 
amount, representing the amount of liquidated damages withheld for a delay 
period of 6 weeks. 

Between December 1941 and the date of this writing, the appeal and the claim 
have had a varied existence. It is sufficient for present purposes to note only 
that the appeal is now before us at long last for a decision on the merits. The 
appellant relies wholly upon this proposition, as stated in its brief of 17 Septem- 
ber 1957: where delays in deliveries of worsted cloth are due to the inability 
of the sole source of supply of replacement pins for French combs to make ship- 
ments of such pins due to the action of the enemy in World War II, has not an 
excusable cause of delay been established? In preparation for our answer, we 
review historical facts. 
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Fifteen months before the date of this contract, one of several awarded to the 
appellant, World War II began on 1 September 1939 with Germany’s declaration 
of war on Poland. France, England, Australia, and New Zealand declared war 
on Germany on 3 September, followed by the Union of South Africa and Canada 
on 10 September. There followed the quick defeat of Germany’s opponents on 
the Continent, and the nadir of Great Britain’s power and prestige was seen in 
the evacuation of the British Army at Dunkirk, 25 May—4 June 1940. On 10 July 
1940 the German Air Force began an intensified bombing of England in an all-out 
effort to bring about her capitulation. The great cities, such as London, Liver- 
pool, and Birmingham, were very heavily damaged throughout the rest of 1940, 
while the German naval forces took a tremendous toll of shipping. In brief, by 
17 December 1940, the continent of Europe was in German hands and Great 
Britain was fighting a desperate battle for her very existence. 


DECISION 


The “ Delays” article reads in pertinent part as follows: 

“* * * the contractor shall not be charged with liquidated damages or any 
excess cost when the delay in delivery is due to unforeseeable causes beyond the 
control and without the fault or negligence of the contractor, including, but 
not restricted to, acts of God or the public enemy, acts of the Government, fires, 
floods, epidemics, quarantine restrictions, strikes, freight embargoes, unusually 
severe weather, and delays of a subcontractor due to such causes unless the Con- 
tracting Officer shall determine that the materials or supplies to be furnished 
under the subcontract are procurable in the open market, if the contractor shall 
notify the Contracting Officer in writing of the cause of any such delay, within 
10 days from the beginning thereof, or within such further period as the Con- 
tracting Officer shall, with the approval of the head of the department or his duly 
authorized representative, prior to the date of final settlement of the contract, 
grant for the giving of such notice. The Contracting Officer shall then ascertain 
the facts and extent of the delay and extend the time for making delivery when 
in his judgment the findings of fact justify such an extension, and his findings of 
fact thereon shall be final and conclusive on the parties hereto, subject only to 
appeal within 30 days, by the contractor to the head of the department con- 
cerned or his duly authorized representative, whose decision in such appeals as 
to the facts of delay and the extension of time for making delivery shall be final 
and conclusive on the parties hereto.” 

In other words a cause of delay, if unforeseeable, beyond the control and with- 
out the fault or negligence of the contractor, is excusable. 

One of our previous decisions in this case, 21 January 1955, held that, for the 
purpose of considering the Government’s motion to dismiss for failure to give ten 
days notice of the causes of delay, there had been substantial compliance with 
the requirement as to a portion of the period affected. We denied the motion. 
It is clear from the evidence that no representations as to causes of delay were 
made before the first delivery date, 3 May 1941. However, the cause of delay 

“upon which the appellant relies did not arise until after that date, and we will 
abide by our decision of 21 January 1955 as to the remainder of the period. 

Viewed with the clarity that hindsight gives, the events of World War II were 
strong portents of evil days for manufacturers who depended upon supplies from 
England. We are not convinced, however, that this appellant, at the time the 
contract was made, could have foreseen the extent to which trade with that 
country would be strangled. News reports were censored, and the results of 
German bombing and shipping damages were belittled and minimized. Supplies 
did come through, and in particular, shipments of Harding pins were not signif- 
icantly affected until months after the date of the contract. Clearly, the pins 
were essential to the French combs that produced the necessary top. The sup- 
plier’s delay, unforseeable and not the result of the appellant’s fault or negli- 
gence nor within its control, was therefore an excusable cause of delay. 

Had the pins been available, the appellant could have produced 20,000 pounds 
of worsted top each week with the French combs, more than enough to meet 
the delivery schedule. One wonders momentarily why no effort was made to 
buy top from independent producers and so make up the shortage, but we know 
the extent to which those sources had dried up because of Government demands 
upon the industry. We feel that appellant’s failure to augment its own produc- 
tion of tops was no more than a recognition of the inability of other producers 
to meet the demands. Accordingly, we hold that the shortages and nonavail- 
ability of Harding pins were the sole cause of delay during the period under 
consideration. 
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We approach this problem de novo, as we are empowered to do, and consider 
the entire matter of delayed deliveries and liquidated damages. We see no ex- 
cusable cause for delay in delivery of the first increment of 62,500 yards due on 
3 May 1941. Examination of the Government’s record of shipments, payments 
and deduction for damages in the file discloses that a total of 62,500 yards was 
not delivered until the shipment on 30 July 1941 of 1,350.5 yards of dark shade 
serge. As of that date, a total of $8,500.53 in liquidated damages had been de- 
ducted from the gross total of the payment vouchers including the voucher for 
the 1,350.5 yards mentioned. This amount we hold to have been properly as- 
sessed and withheld. The remainder of the total liquidated damages, $41,248.21, 
should be returned to the appellant as having been erroneously deducted. 

The appeal is sustained in part agreeably to the above. 

Dated 27 November 1957. 

C. Rospert Barp, 
Colonel, JAGC, 
Member of Division No. 1, Army Contract Appeals Panel. 


I concur. I concur. 
JosepH A. AVERY, Joret P. SHEpp, Jr., 
Chairman of the Army Contract Member of Division No. 1, Army 
Appeals Panel and Member of Di- Contract Appeals Panel. 


vision No. 1. 


I certify that the foregoing is a true copy of the findings of fact, decision and 
views of the Army Contract Appeals Panel of the Armed Services Board of Con- 
tract Appeals in ASBCA No. 1842, appeal of Raylaine Worsteds, Inc., under 
Contract No. W-669-—QM-10270. I further certify that there has been filed with 
the Recorder a statement by the Chairmen of the respective Panels of the Board 
signifying that in their opinion a review of the decision by the full Board is not 





required. 
Dated ——. 
GEoRGE L. HAwKEs, 
Recorder, Armed Services Board of Contract Appeals. 
Apprnpix VII 
COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, November 27, 1957. 
B-125096 


Hon. Sam Raysurn, 
Speaker of the House of Representatives. 

Dear Mr. Speaker: Herewith is our report on the review of Department 
of the Air Force facilities contract AF 33(038)—16864 with Curtiss-Wright Corp., 
Wright Aeronautical division, Wood-Ridge, N. J. : 

This report shows that the contractor and his subcontractors have been using 
Government-owned facilities for commercial work for an extended period but 
that the amount due for rent or other use charges has not been determined although 
the facilities contract provides for payment of rent for use of the facilities in the 
performance of work other than that authorized by the contract. The contracting 
officer since 1952 made unsuccessful attempts to obtain data from the contractor 
on which to base an agreement as to rent to be collected for commercial use of 
Government-owned facilities. Finally on December 12, 1955, after requests by 
the General Accounting Office, in June and November 1955, that the contracting 
officer take immediate action to collect estimated rentals based on available infor- 
mation, the contracting officer made a unilateral determination which the con- 
tractor has appealed to the Armed Services Board of Contract Appeals. Air 
Force representatives have estimated that rentals amounting to about $4,500,000 
may be due from this contractor for his commercial use of Government-owned 
facilities through June 30, 1957, and that an additional $933,540 may be due to the 
Government for subcontractors’ use through June 30, 1955, of facilities furnished 
under this contract. 

This matter hes been brought to the attention of Headquarters, Air Materiel 
Command (AMC), and their comments, which have been included in the report, 
indicate that AMC is taking action to correct the long delay in establishing rents 
in the instant case and to bring the problem area to the attention of all adminis- 
trative contracting officers. Because of the importance of this matter, this report 
is submitted for your information. 
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Copies of this report are being furnished to the chairmen of the Committees on 
Armed Services, Appropriations, and. Government Operations of the House of 
Representatives and to the chairman of the Joint Committee on Defense 
Production. 

This report is also being sent today to the President of the Senate, and copies 
are being furnished to the chairmen of the Committees on Armed Services, 
Appropriations, and Government Operations of the Senate. 

Sincerely yours, 
JosEPH CAMPBELL, 
Comptroller General of the United States. 


Report oN Review oF DEPARTMENT OF THE AIR Force Facruities Contract 
AF 33 (038) 16864 Witna Curtiss-Wricut Corp., Wricgut AERONAUTICAL 
Division, Woop-Ringe, N. J. 


The General Accounting Office has examined Department of the Air Force 
contract AF 33 (038) 16864 held by Curtiss-Wright Corp., Wright Aeronautical 
division, Wood-Ridge, N. J. Our examination was made pursuant to provisions 
of the Budget and Accounting Act, 1921 (31 U. 8. C. 53), the Accounting and 
Auditing Act of 1950 (31 U.S. C. 67), and the Armed Services Procurement Act 
of 1947, as amended by the act of October 31, 1951 (41 U. 8. C. 153 (c)). 

Contract AF 33 (038) 16864 is a cost-type facilities contract for the procurement 
and installation of facilities related to production and testing of aircraft engines 
and engine components. Contract administration is exercised by the Air Force 
plant representative and his staff located at the contractor’s plant. In addition, 
the Auditor General has a resident office located at the contractor’s plant. 


Rent for commercial use of Government-owned facilities by prime contractor 

The contractor has been using Government-owned facilities in commercial 
production almost from the inception of the facilities contract in 1950, but the 
contracting officer has been unable to collect rent for such use although the con- 
tract provides for a rental charge. 

Clause 6B of facilities contract AF 33(038)-16864 provides that the contractor, 
with the prior approval of the contracting officer, may use Government-owned 
facilities in the performance of work other than that authorized by the contract. 
The clause establishes the basis for determining the rent to be charged for such 
non-Government use and sets forth the requirement that detailed reports of such 
usage shall be submitted to the contracting officer every 6 months during the life 
of the contract. Upon submission of each report the contractor and the con- 
tracting officer are to negotiate promptly to determine the extent of such usage 
and the rental due the Government. 

In a letter dated September 22, 1952, the contractor informed the Air Force 
that ““* * * no rental is due the Government under clause 6B until agreement is 
reached as to the amount of rental to be paid.’’ He stated further that his own 
facilities were greatly in excess of his requirements for commercial business and 
that he would ‘** * * be unable to reach agreement as to rental to be paid the 
Government until such time as the contractor’s owned facilities are properly 
determined to be inadequate to perform commercial business and Government 
facilities are necessary for such production.’’ (See appendix A.) 

We found that the contractor’s own facilities are commingled with Government- 
owned facilities and both are used in the production of engines for the Government 
and for commercial sale. Since the Government pays for the use of the con- 
tractor’s facilities on Government production through depreciation charges, it is 
inequitable for the contractor to use Government-owned facilities for commercial 
production without paying rent. In addition, the use of Government-owned 
facilities for commercial production without charge presumably places the con- 
tractor in a favored competitive position, contrary to the terms of the contract 
and paragraphs 13-407 and 13-601, Armed Services Procurement Regulation. 

Despite repeated requests by the contracting officer from 1952 forward, the 
contractor failed to submit the usage data required by clause 6B of the contract. 
Finally on December 12, 1955, after requests by the General Accounting Office, 
in June and November 1955, that the contracting officer take immediate action to 
collect estimated rentals based on available information, the contracting officer 
made a unilateral determination that the charge due for the use of Government- 
owned facilities for non-Government work during the period 1950 through June 30, 
1955, amounted to $1,967,999. According to a recent estimate, the amount due 
for the contractor’s use of Government-owned facilities through June 30, 1957, 
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totaled about $4,500,000 and at the present rate will increase by about $1,300,000 
& year. 

On January 5, 1956, the contractor filed an appeal with the Armed Services 
Board of Contract Appeals. In the appeal brief, the contractor acknowledged 
that rental charges have accrued since 1950 but maintained that the amount of 
these rental charges is considerably less than those computed by the contracting 
officer. Although we did not make a detailed verification of the agency’s computa- 
tion of the amount of rental due, the methods of computation used by the agency 
appeared to be reasonable. 

owever, timely action was not taken by contracting officials to determine 
and assert the Government’s claim for use charges, and as a result this claim has 
grown to unreasonable proportions and will continue to increase because of the 
contractor’s constant use of Government facilities in his commercial work. 


Rent for commercial use of Government facilities by subcontractors 


The Air Force has neither determined the amount due nor requested payment 
for the commercial use of Government-owned facilities by various subcontractors 
of Curtiss-Wright Corp. The facilities were furnished under the prime contractor’s 
facilities contract to 42 subcontractors for the production of jet and reciprocating 
engine parts. 

The Air Force resident auditor, in a report dated October 28, 1955, estimated 
that charges due from subcontractors for the use of Government-owned facilities 
for the period January 1, 1951, to June 30, 1955, amounted to $933,540. How- 
ever, the administrative contracting officer in his December 12, 1955, determina- 
tion of charges due from Curtiss-Wright for commercial use of Government 
facilities did not include rents due from subcontractors. On August 22, 1956, 
in a supplement to the Air Force auditor’s report, that portion of the audit report 
dealing with facilities at subcontractors’ plants was deleted pending clarification 
and further interpretation of the contract. 

On April 9, 1957, we presented our findings to the commander, Air Materiel 
Command, and stated that there has been unreasonable delay in asserting the 
Government’s claims for amounts due for the commercial use of Government- 
owned facilities by Curtiss-Wright Corp. and its subcontractors. We recom- 
mended that the attention of contracting officials be directed to the need for (1) 
positive and timely action in enforcing contract terms pertaining to charges for 
the use of Government-owned facilities and (2) prompt determination of the 
amounts due from subcontractors for the commercial use of Government-owned 
facilities. 


Comments by the Air Force 


By letter dated May 9, 1957, the Chief, Office of Inspection, Directorate of 
Procurement and Production, Headquarters, Air Materiel Command (AMC), 
stated that we appeared to have uncovered an area requiring immediate action, 
that an inquiry would be made as to the reasons for the delay in this case, and 
that we would be advised of the results of the inquiry. (See appendix B.) He 
informed us also that this problem area would be brought to the attention of all 
AMC contract administration field activities to insure that similar instances of 
long delays in asserting the Government’s claim for use charges do not arise in 
the future. 

In a followup letter dated August 6, 1957, AMC informed us that they have 
advised all contract administration activities to insure that more timely and 
positive action is taken in enforcing contract terms pertaining to charges for the 
use of Government facilities under both prime contracts and subcontracts. Inso- 
far as concerns the Government’s claims against the subcontractors under this 
contract, AMC further states that the Middletown Air Materiel area is following 
up to insure that claims for usage charges are processed expeditiously and that 
Headquarters, AMC, will maintain surveillance over the progress as applicable. 
(See appendix C.) 


Conclusions and recommendation 


In order to encourage timely settlement for the use of Government-owned facili- 
ties by contractors on commercial work, we believe that: consideration should be 
given to withdrawing the right of the contractor to use Government-owned facili- 
ties on commercis! work until agreement is reached as to the rent to be paid for 
the use of such facilities. 

We recommend that the Department of the Air Force process the contractor’s 
appeal in an expeditious manner and that an administrative report be submitted 
to the General Accounting Office, which includes the Armed Services Board of 
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Contract Appeals’ opinion and any further action taken or planned by the Air 
Force to insure that the Government has been properly compensated for the use 
of its facilities by Curtiss-Wright Corp. 


APPENDIX A 


Curtiss-Wricut Corp., 
Wricat AERONAUTICAL DtvisIon, 
Wood-Ridge, N. J., September 22, 1962. 
To: AF plant representative, Curtis- Wright Corp., Wright Aeronautical Division, 
Wood-Ridge, N. J. 
Attention: EARWC-8. 
Subject: Contract AF 33 (038)—16864. 
Reference: AF plant representative letter EARWC-8/SMJ/dm to Curtiss-Wright 
Corp., Wright Aeronautical Division, dated September 8, 1952. 

1. We have received your letter of September 8, 1952, advising that is is the 
administrative contracting officer’s determination to make inquiry pursuant to 
clause 6B of subject contract as to the econtractor’s use of Government-furnished, 
rent-free facilities for commercial and non-Government sponsored production. 

2. You have indicated that “the amount due the Government by reas6n of 
the foregoing will exceed $1,500,000 for the year 1952.” Since the facilities owned 
by the contractor are greatly in excess of requirements for commercial business, 
no amounts are due the Government as claimed. Further, no rental is due the 
Government under clause 6B until agreement is reached as to the amount of 
rental to be paid. This contractor has made no such agreement and will be 
unable to reach agreement as to rental to be paid the Government until such 
time as the contractor’s owned facilities are properly determined to be inadequate 
to perform commercial business and Government facilities are necessary for such 
production. 

3. The criterion suggested in the second paragraph of your letter appears to 
be wholly irrelevant in determining rental, if any, to be paid for use of Govern- 
ment-owned facilities for commercial production. Ratios of Government to 
non-Government sales, methods of depreciation, and tax and insurance aspects 
have nothing to do with the question of whether rental is properly to be considered 
under clause 6B. 

Respectfully, 
Curtiss-Wricut Corp., 
Wricat AERonavtTicaL Division, 
F. P. Houter, 


Assistant General Manager. 





ApPrENpDIX B 


HeapquartTers, Ark MATERIEL COMMAND, 
Unirep Strares Arr Force, 
Wright-Patterson Air Force Base, Ohio, May 9, 1957, 
Mr. Ben H. Puckxert, 
Assistant Director, Defense Accounting and Auditing Division, 
United States General Accounting Office, Washington, D. C. 

Dear Mr. Puckett: Receipt is acknowledged of your April 9, 1957, letter, 
with copies of a preliminary draft of a report on review of facilities contract 
AF 33(038)—16864 with Curtiss-Wright Corp., Wright Aeronautical Division, 
Wood-Ridge, N. J. 

After reading your above-referenced preliminary draft, it appears to have 
uncovered an area requiring immediate action by this headquarters. Accord- 
ingly, this headquarters is taking action to ascertain the reasons for the delay in 
the instant case, as well as all pertinent facts relative thereto. This problem 
area will also be brought to the attention of all our contract administration field 
activities to insure that similar instances of long delays in asserting the Govern- 
ment’s claim for use charges do not arise in the future. 

Upon receipt by this headquarters of additional information concerning this 
specific case, you will be further advised. Appreciation is expressed in bringing 
this problem area to our attention. 

Very truly yours, 
Grorce G. Hepsiom, 
Lieutenant Colonel, USAF, Chief, Office of Inspection, Directorate of 
Procurement and Production. 
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APPENDIX C 
Auaust 6, 1957. 
Mr. Ben H. Pucxert, 
Assistant Director, Defense Accounting and Auditing Division, 
United States General Accounting Office, Washington, D. C. 

Dear Mr. Puckett: Reference is made to your April 9, 1957, letter, with 
copies of a preliminary draft of a report on the review of facilities contract 
AF33(038)—16864 with Curtiss-Wright Corp., Wright Aeronautical division, 
Wood-Ridge, N. J.: and our interim reply thereto forwarded your office under 
date of May 9, 1957. 

A detailed and after the fact review of the events that transpired in this case 
reveals that an earlier determination and demand could have been made on behalf 
of the Air Force. It should be noted, however, that the contracting officer and 
other interested Air Force personnel in an attempt to arrive at a negotiated 
settlement conducted protracted negotiations with the contractor and consumed 
a lengthy period in investigation and study prior to issuing a determination. 

Air Force procurement instructions and the terms of the contract itself provide 
ample authority and guidance for contracting officers to make the necessary deter- 
minations in instances such as this. The intended purpose of such instructions 
and contractual provisions is to adequately protect the Government’s interests in 
situations where the contractor and the contracting officer cannot agree. Accord- 
ingly, upon receipt of your preliminary draft of this report, this headquarters 
immediately advised all contract administration activities to insure that more 
timely and positive action is taken in enforcing contract terms pertaining to 
charges for the use of Government facilities. Specific mention was also made 
that this problem not only concerns prime contracts, but is equally applicable to 
subcontracts. 

Insofar as concerns the Government’s claims against the subcontractors, a 
meeting was held in the office of the Air Force plant representative, Curtiss- 
Wright Corp., on February 28, 1957, between representatives of the Air Force 
plant representative’s office, Middictown Air Materiel area, and this headquarters 
This meeting resulted in establishing detailed procedures for the timely accom- 
plishment of determining and presenting Government claims for rental charges 
under this contract against Curtiss-Wright Corp. and its subcontractors for the 
use by Curtiss-Wright subcontractors of Government-owned facilities. The 
Middletown Air Materiel area is following up to insure that all claims for usage 
charges under this contract are processed expeditiously. This headquarters will 
maintain surveillance over the progress of negotiations and the preparation of 
determinations as applicable. 

Appreciation is expressed in your bringing this matter to our attention thereby 
enabling this headquarters to take appropriate action to preclude a recurrence of 
the problem cited. 

Very truly yours, 
J. R. MepBERRY, 
Lieutenant Colonel, USAF, Assistant Executive 





Apprenpix VIII 
ARMED SERVICES BoarRD OF CoNnTRACT APPEALS 
WASHINGTON, D. C. 
APPEAL OF CURTISS-WRIGHT CorP., UNDER ContTRACT No. AF 33(038)-—16864 
ASBCA No. 3354 
Appearances for the Government: Brig. Gen. M. R. Tidwell, Jr., United States 
Air Force, chief triol attorney; Maj. Henry F. Mlotkowski, United States Air 
Force, Wilbur J. Smolka, Esq., Willism S. Merrell, Esq., trivl attorneys. _ 
Appearances for the appellant: Breed, Abbott & Morgen, Es:s., Edward. 
Ross, Esqg., Wyndham L. Gary, Esq., of counsel. 


PRELIMINARY OPINION BY MR. ARCHER 


The pgrties to this contract contend over the Govern” ent’s ‘sserte’ rizht to 
rent for the use in nonmilitary production, of Government-owne ! m ehine tools 
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and material handling equipment. Those facilities, and others, were furnished 
by the Government and otherwise acquired for its account under agreements made 
in the early months of the Korean war, a January 195] amendment to an earlier 
letter contract and a more formal agreement dated March 8, 1952. Although 
engendered by the emergency of war, the relationship so developed has been 
maintained even though the contract, indefinite in duration, provides for its 
termination by unilateral action of either party. The contractor’s liability, if 
any, for rent for all of these facilities is a continuing one so long as the status 
remains unchanged. 

The issue centers principally on clause 6B of the definitive contract. The 
whole of that clause reads: 

“Clause 6— Use and charges therefor 

“A. The Contractor and its subcontractors may, subject to the termination 
provisions hereof, use all or part of the facilities provided hereunder without charge 
in the performance of (i) all negotiated Air Force prime contracts for supply items 
of the type or types designated in part 1 of the attached schedule and which 
authorize such no-charge use or the price or fee of which is contingent upon such 
no-charge use, or (ii) subject to the approval of the Contracting Officer, subcon- 
tracts for any such supply items under any Air Force prime contracts which 
authorize such no-charge use or the price or fee of which is contingent upon such 
no-charge use and (iii) to the extent such use will not interfere with the-foregoing 
and subject to the approval of the Contracting Officer, any other Government 
prime contracts which authorize such no-charge use or the price or fee of which is 
contingent upon such no-charge use and subcontracts under any such prime Gov- 
ernment contracts if such subcontracts were negotiated on a like basis. 

“B. The Contractor may also, with the prior approval of the Contracting Officer, 
use the facilities provided hereunder in the performance of incidental work other 
than that hereinabove authorized to the extent that such additional work will not 
interfere with the performance of the work hereinabove authorized, provided that 
the Contracting Officer determines that such other use is in the interest of the 
Government, and that the Contractor is not thereby placed in a favored competi- 
tive position. At 6 months’ intervals during the life of the contract and at the 
termination hereof Contractor shall submit a detailed report to the Contracting 
Officer of all such other use performed during the preceding period. Such reports 
shall be supported by such records as are necessary to insure equitable action here- 
under. Upon submission of such report the Contractor and the Contracting 
Officer will promptly negotiate to determine the extent of use during the period 
covered by such report and the consideration therefor. Such amount shall be 
computed upon the basis of the extent of the use at rates based upon actual or 
estimated original acquisition cost of the facilities used. Such rates shall be 5 
percent per annum for land and land improvements, 8 percent per annum for 
buildings and building installations, 12 percent per annum for machinery and 
equipment and 25 percent per annum for portable tools and automotive equip- 
ment. In the event of a failure to agree in such negotiations the resulting dispute 
shall be settled in accordance with the procedures provided in the clause hereof 
entitled ‘Disputes.’ The Contractor shall upon demand of the Contracting Offi- 
cer except in the event an appeal is pending or to be filed forward his check payable 
to the Treasurer of the United States for the amount due throuzh the Contracting 
Officer to the Commanding General, Headquarters, AMC, Wright-Patterson Air 
Force Base, Dayton, Ohio, attention MCCBXA, 

“C, The Contractor represents that it has eliminated or will eliminate from 
the prices and, for the purpose of computing fees, from the estimated cost, charged 
for all contracts to be performed by the Contractor using facilities provided here- 
under on a no-charge basis any charges or allowances (including amortization and 
depreciation) included therein for the facilities provided hereunder, exclusive of 
charges for costs incurred in the performance of obligations imposed hereunder, 
and in making application for permission to use facilities provided hereunder, 
Contractor shall so state. It is agreed that nothing in this contract shall be in- 
terpreted as prejudicing any rights that the Contractor may have to be reimbursed 
under other contracts between the parties hereto for the cost of performing obliga- 
tions imposed hereunder and not made reimbursable hereunder.”’ 

The contractor is Wright Aeronautical Corp. and its successor, by merger, 
Curtiss-Wright Corp. (Wright Aeronautical division). Its business is the design, 
development and production of major aircraft engines and during the period cov- 
ered by this appeal its principal commercial product was the R-3350-30W 18 
cylinder turbo compound engine, an improved version of a reciprocating non- 
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compound engine manufactured in prior yesrs. It was in the design stage in 
1949 and 223 were produced in 1950 with its own facilities. 

At that time those facilities consisted, principally, of a plant and equipment at 
Wood-Ridge, N. J., where, of a total of 2,031,725 square feet, the contractor was 
using 1,172,518 for its reciprocating work. The balance wes used for engineering 
and auxiliary and administrative operations and the manufacture of components 
of the J—47 engine which it was producing under a subcontract with General 
Electric Co. In 1949 with what it termed a minor rearrangement, i. e., the elim- 
ination of subcontract work, it had a capacity to produce 2,100 reciprocating 
engines a year (equating spare parts production to equivelent engines), or 175 
per month. Its actual production in 1950 of such engines and their equivalent 
was 1,353, of which 969 were for military and 384 for commercial use. 

In its prime contracts with General Electric the Government had agreed to 
issue separate facilities contracts to certein subcontractors. Pursuant to that 
agreement and on October 27, 1950, it issued its letter contract to this company, 
authorizing it to acquire Government facilities and use them on a no-charge besis 
in aid of the performance of its J-47 subcontracts and to expend for that purpose 
$500,000. 

In December 1950 the President of the United States issued a proclamation 
declaring a national emergency and urging, among other things, a “‘mighty pro- 
duction effort.’”’ At or about this time the then Under Secretary of the Air Force 
with two high ranking procurement officers visited the contractor’s principal 
executive in Wood-Ridge. In consequence of that visit the contractor agreed to 
an expansion program under which it would clear its plant of all other production 
and concentrate on the manufacture of the reciprocating turbocompound engine 
(R-3350-30W) for military use and to support the commercial airlines and the 
Wright turbojet (YJ 65-W-—1 or, more commonly, the J-65). It then planned, 
in time, to reach a production level of 400 reciprocating engines a month and 
800 jets. This program was said to represent what the contractor believed ‘to 
be the most effective method of providing for maximum production from this 
facility in a minimum of time.’’ Implementing details were outlined in two 
communications from the contractor, written in that same month, one to the 
Under Secretary and the other to the commanding general of the Air Materiel 
Command. 

As proposed, the contractor undertook to clear its plant of other production 
through licensing agreements with other manufacturers, and was promptly given 
supply contracts for the turbocompound engine and the J-65. Production of the 
latter was authorized by letter contract dated December 12, 1950, and the former 
by like instrument dated January 2, 1951. 

The letter facilities contract was thereupon and accordingly modified (amend- 
ment No. 2 dated January 12, 1951) to authorize the contractor to acquire, make 
ready and use Government facilities in the production of those two engines. It 
was amended many more times and authorized expenditures thereunder went 
from $500,000 to $104,300,000. Under the definitive contract they went to 
upward of $143 million. 

In further aid of this effort the contractor, by an amendment No. 6 dated 
August 1, 1951, wes authorized and directed, within a cost limitation of $10 million 
(included in the stated authorization) to acquire machine tools, parts and related 
equipment in Switzerland, Itely, Germany, France, Belgium, England and the 
Netherlands and such other foreign countries as might be designated, for its use 
in producing the R-3350—-W and the J—65 and ‘‘for the use of other contractors 
and subcontractors of the Department of the Air Force.” 

The contractor wss authorized reimbursement of its costs of obtaining all these 
facilities but it otherwise expended about $15 million of its own funds in the 
construction of new buildings at Wood Ridge and in acquiring other space in 
Garfield, Clifton, Esst Paterson, Coldwell, and Hackensack, N. J. By the end 
of 1954 it had made an allocation of 3,364,234 square feet (of which 705,501 were 
for jet and 1,220,626 for reciprocating production), an increase of 1,332,509 square 
feet over that available in 1949. 

The immediate concern of this appel is rent for certain of the facilities used in 
the reciprocsting production are?s in the contractor’s own plents, of a value of 
approximately $17,900,000, although the contracting officer purposes the collection 
of rent for other facilities in its plants and those of its subcontractors. The 
contractor has charged its own subcontractors and vendors no rent for the $69 
million worth of facilities it has acquired under this program and has installed in 
their plants. 

Before Government-owned facilities could be installed there was needed a 
substantial rearrangement which was paid for by the Government under amend- 
ment No. 2 to the J—65 letter contract. The contractor addressed itself to the 
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matter of this rearrangement in a communication to the commanding general of 
the Air Materiel Command on April 13, 1951. It said the major programs added 
by the two supply contracts ‘‘will require extensive rearrangement and realloca- 
tion of machine tools in order to provide an efficient production setup for a sub- 
stantially increased volume. The interests of the Government dictate that the 
sum total of all the equipment available be allocated and arranged with the 
objective of providing the most efficient production setup possible. 

“2. The most efficient use of the company-owned and Government-owned 
machine tools and tooling, therefore, requires that the total workload of this 
company be spread in an efficient manner over all of the available machinery 
and equipment. Under a rearrangement for mass production of engine items it 
is not practicable to determine in advance which machine tools will be used and 
to what extent will be their application in the production of individual items 
under numerous contracts. Obviously both company-owned and Government- 
owned tools will be used in the performance of all contracts.”’ 

As acquired tools were made ready for use through inspection, overhaul, rework 
and reconditioning they were introduced into the contractor’s operations as 
dictated by considerations of efficiency and economy and the exigencies of the 
program. Separate areas were established for reciprocating and jet production. 
Existing lines were broken up and reestablished, with regard only for the nature 
of the tools, not their ownership. In the aspect of ownership they made some- 
thing of a hotchpotch. In order to utilize equipment where required the con- 
tractor moved 48 of its own tools from the reciprocating to the jet area and later 
supplied the resulting need, in the reciprocating area, with 49 Government-owned 
tools. For the same reason and because its capacity exceeded its commercial 
needs and it could better await the receipt of Government tools it moved 26 of 
its own to Otis Elevator, a subcontractor on an urgent B-29 rehabilitation pro- 
gram. Replacement was made in like manner. 

The number of machine tools owned by the respective parties and installed in 
the reciprocating areas in the indicated years are as shown in the following 
schedule: 
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11 piece of evidence shows this figure as 2,415, 


The contractor-owned tools were in sufficient number, with minor exceptions, 
to take care of its commercial requirements. This was a compe*ny policy. For 
reasons justifying a departure from that policy it fell behind to this extent: 
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It recognizes a moral but not contractual obligation to pay rent for the use of these 
tools. 

Throughout this period the need for tools was calculated according to developed 
standards and those that were Government-owned were acquired and installed 
only in sufficient number to enable the contractor, by supplementing its own 
capacity, to meet changing military requirements. Although the contractor 
attained its peak military production in equivalent engines in 1952, it thereafter 
maintained, as shown, a fairly constant level of Government-owned tools. During 
this pefiod (1952 to 1956) its commercial output increased so that its combined 
production for 1956 exceeded slightly that for 1952. 
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There was, therefore, other things being equal, a relative increase during these 
years in the use of hiosenhinest- awuet tools on commercial production. The 
contractor did not consider it fe>sible to surrender excess tools as their need wes 
lost, because of the ever-changing requirements, and for the most part declared 
surplus only those that became obsolete or were worn beyond repair. It is noted 
that the militery output diminished through 1955 and then took a sharp 22 percent 
upturn the following year. 

At all times the contractor had an adequate quantity of material handling 
equipment for its commercial needs. Substantially all of it was used for both 
reciprocating and jet work. 

By the time the definitive contract was made (March 1952) the integrated 
production had been fully programed and the physical installstion of machine 
tools and facilities was 65.7 percent complete in the jet area; 96.9 percent com- 
plete in the reciprocating area of the Garfield plant and 56. 7 percent complete 
in the reciprocating area in Wood-Ridge. 

Integration 2s we will use the term and 2s the contractor in all pertinent respects 
would have us understand it means the unified process here employed under which 
reciprocating engines were produced for both the Government and commercial 
customers on a single line. (The contractor had no commercial jet production.) 
It hes been described by the contractor’s vice president for m2nufacturing as 
“‘where we use our own tools and Air Force supplied tools indiscriminately in 
order to get the most efficient and economical production of the parts required for 
this program.”’ 

This reciprocating engine is a complex device of some 19,000 parts which are 
made to the same standards for both military and commercial use and the fabrica- 
tion of each of which requires from 7 to 60 or 70 operations. When made they 
are put into supply cribs from which they are fed into assembly. Not until they 
are withdrawn from stores is it known for what use, military or commercial, they 
are destined. Even then they can be diverted. This system does not permit the 
identification of parts with the machines on which they are made, or with the 
equipment by which they are handled. 

The Government now says that this system of integration was the contractor’s 
own choice and argues, in effect, that no complaint should be made about the 
contracting officer’s method of computing rent because no information was fur- 
nished to enable him to do better. The fact is that for the purposes of this pro- 
ceeding the Government is just as responsible for the system as the contractor. 
The only alternative was the establishment and operation of separate production 
lines with their related activities which would have been costly and time consuming 
and would not have enabled the contractor to meet scheduled requirements. The 
Government has not challenged the advantages to the Air Force that are claimed 
for it. But whether for these reasons or not it was foretold, then undertaken and 
accomplished under the very eyes of the Government and without any objection 
that is revealed by this record. And it was fully planned and substantially 
completed even before the contract was made. 

On September 8, 1952, 6 months after the date of the definitive contract, the 
contracting officer asked the contractor to furnished the schedules required ty 
clause 6B, for it was his determination, he said, to inquire if the contractor was 
using Government-furnished, rent-free facilities for commercial and non-Govern= 
ment sponsored production and to determine the rent due for such use. 

The contractor replied on September 22. It said in pertinent part: 

“Since the facilities owned by the contractor are greatly in excess of require- 
ments for commercial business, no amounts are due the Government as claimed. 
Further, no rental is due the Government under clause 6B until agreement is 
reached as to the amount of rental to be paid. This contractor has made no such 
agreement and will be unable to reach agreement as to rental to be paid the 
Government until such time as the contractor’s owned facilities are properly 
determined to be inadequate to perform commercial business and Government 
facilities are necessary for such production.” 

The Government pursued, in writing, its efforts to obtain the data to which it 
claimed to be entitled under clause 6B, until, on January 19, 1953, the contractor 
reaffirmed the position it had taken on September 22, There was no further 
correspondence on the matter until March 9, 1954, when the contracting officer 
renewed his request for a report. In the meantime there had been inconclusive 
meetings on the subject between the parties’ representatives. 

In replying to this latest demand the contractor in a letter of April 30, 1954; 
réstated tke position at some length. The contracting officer replied on August 9, 
1954: 
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“The question of the incidental use of Government-furnished rent-free facilities 
for commercial and non-Government sponsored production is in the process of 
further review, and a determination or finding will be made by the contracting 
officer in the near future, at which time the contractor will be advised of such 
decisions.”’ 

Thereafter and commencing in November 1954 the Government took a more 
firm position, demanding the submission of periodic reports and warning of the 
determination of rental liability for the period ending December 31, 1953, of 
approximately $1,920,000 and $500,000 a year thereafter. 

On April 28, 1955, the contractor made the first of a number of submissions of 
data, pursuant to an understanding with Air Force officials and without prejudice 
to its asserted freedom from liability. Those data were listings, by number, 
description, Department, date of installation and acquisition value of Air Force 
owned machine tools in the R3350 production areas and material handling equip- 
ment used in such production. At the Government’s request other like submis- 
sions were made by the contractor covering periods up to December 31, 1956. 

On December 12, 1955, the contracting officer made the first of the three deci- 
sions under the disputes clause of the contract that are the subject of these pro- 
ceedings. Acknowledging the contractor’s integrated production line and single 
practice quality control procedures he said it did not maintain records by any 
method ‘which would yield information as to actual use of a machine tool on 
specific material or be sufficient to permit actual relationship of use of a Govern- 
ment facility to non-Government work. Contractor’s products are not identi- 
fiable with a stated machine tool used in their production.”’ 

Accordingly he used dollar sales figures, commercial to total, to determine a 
percentage which he applied as the “extent of use’ factor to acquisition cost at the 
contract rates. In this and his two later decisions covering subsequent periods 
he found rent due, with interest, according to the following table: 


1950 : $43 | 1955, 1st half "= _. $509, 376 
1951_ 35, 396 | 1955, 2d half______ 503, 399 
1952 312, 582 | 1956_ __ 1,354, 527 
1953 ’ 373, 238 - - —— 
1954 22 737, 364 Total__ Mie 3, 825, 925 


It was revealed for the first time at the hearing that the contracting officer had 
made a recomputation of the rent for each of these 7 years, with a resulting total 
of $3,961,697, which he asked to be considered as his decision. In the final view 
we take of the case we do not find it necessary to comment on the reasons for the 
change or to rule on the request. 

Although compromise proposals have been made by the contractor even as late 
as in the complaint filed on this appeal, it has maintained the inapplicability of 
clause 6B to the circumstances here shown and has invited our attention to the 
following considerations. 

The facilities letter contract incorporated by reference all applicable articles 
except termination not inconsistent with Federal law, Executive order or the 
armed services procurement regulation which were required by the joint procure- 
ment regulations in effect on May 18, 1948, to be included in contracts of that 
nature. It points to and relies on this language of section 1002! of those 
regulations. 

“Where Government-financed facilities are employed for the performance of 
contracts other than those directly with the Government, a rental will usually be 
charged for the facilities soemployed. However, where the facilities are furnished 
as a part of an integrated production program under which a reduction commen- 
surate with the facilities furnished is obtained in the cost of the supplies to the 
Government, and the furnishing of the facilities without rental does not create an 
unfair competitive advantage, the rental charge need not be made.” 

The contractor sees reflected in this statement of policy its own program of 
integration and reading article 6B against the background of such policy finds 
confirmation of its belief in its inapplicability in that, in part: 

(1) It was not using Government facilities in commercial production in the 
realistic sense of that term because, with a minor exception, its own facilities 
were adequate for its commercial production. 

(2) Its commercial production, aggregating $465 million, does not con- 
stitute “incidental work.”’ 


1 Title 10, Code of Federal Regulations, 1945, supp., ch. VIII, sec. 810.1002, 
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(3) The recordkeeping provisions of the article are impossible of compliance 
under the integrated operation. 

We do not find the contractor justified in its belief that it was the policy of the 
Government that it would not be charged rent because of its integrated production 
processes even though there was a reduction of the cost to the Government and 
the arrangement did not create in the contractor an unfair competitive advantage. 

Read in context, the language of the regulation does not appear to have the 
broad meaning attributed to it. It appears in a section I, policy, under the head- 
ing “Plant Facilities Expansion.’”’ In that same section there is another (sub) 
section, 1004—-A.1,2 which relates to “Use by contractor under other con- 
tracts or for commercial production.’ It describes three circumstances where 
such use might be permitted among which are the production of items determined 
to be of importance in some direct and immediate manner to the national defense 
and other commercial production not of that type. In another part of this same 
(sub) section (1004—A.2) it is provided that “In all instances a fair and res asonable 
rental will be charged for the use of such machine tools and equipment ———— 
{Italic ours.) In this light the provision on which reliance is placed takes on 
other meaning of which it is susceptible. 

Moreover, modifications of the letter contract should have made the contractor 
aware that it was anticipated that it was expected to pay for commercial use. 
Its paragraph 2 was changed on January 12, 1951 (amendment No. 2), to read 
in pertinent part: 

“You are hereby authorized and directed oes as otherwise expressly pro- 
vided herein to the contrary (i) to accept 8 sich Government-owned machinery 
and eqvipment, (ii) to perform s “ch s«pply, acqrisition, modification, conversion, 
installation, and initial repair and parts replacement, and (iii) to use all of such 
machinery, equipment, and other facilities on a no-charge basis in the performance 
of any Government (Department of the Air Force) prime contracts which provide 
fors’ch use. * * *”’ 

When this paragraph was again amended on May 9, 1951 (amendment No. 4), 
it was made to provide for the use of these facilities on a sibstancial charge basis 
in the performance of any Government contracts or sibcontracts other than 
those which provided for sich use. It does not seem reasonable to suppose that 
when a substantial charge was to be made for such other Government work no 
charge wold be made for commercial work. 

Nor do we think that in any other respect the Government exhibited an under- 
standing that clause 6B was not to apply to this operation altho gh it seems to 
us that for a long time the Government was iuncertain of the corse that it would 
take. We are unimpressed by the periodic reqests for reports for we are 'n: able 
to view with the seriousness with which it appears to be advanced, the tho ght 
that this contractor’s production processes were capable of the recordkee ping 
that was demanded. We are not persuaded that those requests were any more 
than an effort to keep alive such rights as the Government might have under 
the clause the while it made vp its mind how much, if anything, to charge the 
contractor. We are told witho :t contradiction that there was considerable vacil- 
lation on the subject on the part of Government officials. There is confirmation 
of this in the contracting officer’s letter of Avg st 9, 1954, in which he said that 
the question of the incidental use of the facilities for commercial production was 
in the process of further review. 

We are not able to find, therefore, in these or any of the other circumstances 
to which our attention has been directed, any mutuality of understanding to 
assist us in ovr interpretation of 6B. 

The other and more objective arguments are not wholly without merit that the 
provisions of this article are inapplicable to the contractor’s commercial produc- 
tion of its reciprocating engine on its integrated line. It was obviously not tailored 
to such circumstances. It was written by the Government for broad usage and 
bears the printer’s record that 1,000 copies were published at Wright-Patterson 
Air Force Base on October 20, 1951. The use of the word “incidental” is inappro- 
priate. Prospective approval by the contracting officer is impossible in relation 
to a situation that had prevailed for over a year. But it is the very fact of the 
then existing commercial usage of the facilities that convinces us that the parties 
both recognized it as capable of application in essential part to this integrated 
process. In 1952 when the issue was first presented the contractor did not take 
the position that the clause did not fit because its commercial work was not inci- 
dental, or because it was unwilling to subordinate that work to the will of the 


21d., sec. 810.1004-A.1. 
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contracting officer, or because it was impossible to keep an accurate record of it. 
At that time it argued only, insofar as here pertinent, that it was not using the 
facilities in commercial work in a realistic sense because it did not need to use them. 

In its environment, therefore, we are of the opinion that 6B in essential part is 
applicable to the commercial use of Government facilities under this integrated 
production process, 

We do not believe the contractor has established that it has not used these 
facilities in the sense contemplated by the clause. It is true that it had a sufficient 
number of its own facilities for its commercial production. In 1951 when its ca- 
pacity was approximately 1,900 it made just under 300 engines for its commercial 
customers. Its peak commercial production in this period (1956) was still within 
its own capacity. But we see in this no reason why the parties should have in- 
tended that no rent be paid. There is nothing harsh in charging for the use of 
Government facilities in commercial work even though they need never have been 
so used. The provision in the contract that those (rental) charges shall be meas- 
ured by the extent of that use is the contractor’s guaranty of the equity for which 
it now pleads. We are no more of the belief that the contractor should receive 
credit for the availability of its tools than we are of the opinion that the Govern- 
ment should charge for the availability of its own. 

And we are not impressed by the arguments that the system of integration 
had disadvantages to the contractor and the use made of Government-owned 
facilities was not the kind that the parties could have conceived as warranting 
the imposition of these substantial rent charges. The intention of the parties 
may not be judged by an after the fact evaluation of their bargain and although 
we do not undertake to weigh the benefits they derived and the disadvantages 
they suffered from their arrangement it is at least to be observed that the useful 
life of the contractor’s facilities was presumably lengthened to the extent that 
Government-owned facilities bore the burden of commercial production. 

Addressing ourselves now to the problem of the computation of rent we have 
little difficulty in rejecting the contracting officer’s decisions. And it is no excuse 
that he did the best he could with the information he had. Those decisions are 
challenged on many grounds. We sustain that challenge if for no other reason, 
for the use of dollar sales as the basis for determining ‘‘extent of use.”’ 

Initially the higher prices charged by the contractor to its commercial cus- 
tomers make a sales comparison unreliable and changing prices cause the rent 
to fluctuate even though all other factors remain constant. This is not a mere 
theoretical difficulty. Prices were changed retroactively during this period and 
these changes have affected the rental computation even though they obviously 
could not have affected the then established “extent of use.’’ This is not to 
say, however, that these later pricing agreements are necessarily without signifi- 
cance in this case. We have an interest in them to the extent that they may 
show that the parties have reached agreement on the assignment of use of con- 
tractor-owned tools for military and commercial production and the resulting 
use, in commercial work, of Government-owned tools. 

Under the contracting officer’s formula with its dollar sales basis rent would 
increase as military production diminished, as it did substantially during the 
years 1952 through 1955, even though commercial output did not change from 
year to year. This would not be an accurate reflection of extent of use in com- 
mercial work. 

The contracting officer has made no adjustment for tools that were excess to 
requirements but rent has been determined on the basis of the acquisition costs 
of all: The Government complains that the contractor did not declare enough 
tools surplus as their need was lost and as it was authorized and directed to do 
under clause 21 but we are not aware that this justifies a greater rental than 
should otherwise be paid. The contractor denies that there was any dereliction 
in this respect. Wherever the truth may lie that issue is not before us for in no 
event would the contracting officer be justified in penalizing the contractor by 
charging it rent on an availability basis. The contract gives no such sanction. 
Idle time or less-than-capacity use should be recognized in the contract formula 
in the “extent of use’’ factor. 

These decisions are also patently erroneous in that there has been included in 
the rental base the full acquisition cost of those more than 100 tools that were 
used solely on jet production but were located in the reciprocating area, and other 
tools in the reciprocating area which were used for both reciprocating and jet work, 

An issue on any recomputation of rent will be the contractor’s insistence that it 
is entitled to a consideration of the equities that it claims to bein its favor. Except 
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as those equities affect the extent of use of Government facilities we are of the 
opinion that they are not proper for consideration. 

We do not read the “equitable action’’ provision as the contractor does. The 

arties did not here provide that all facets of their dealings might be material 
in fixing rent. Such practices are not unknown in Government contracting 
and this appellant is an experienced Government contractor. Thus in procure- 
ment regulations there are forms of contract clauses for changes calling only for 
an “equitable adjustment’’; termination, where the “contractor and the con- 
tracting officer may agree on the whole or any part of the amount or amounts to 
be paid’’; and price redetermination where the ‘‘contractor and contracting officer 
will negotiate promptly in good faith.’’ Contracting parties are not there cir- 
cumscribed by formulas but here they are to a substantial degree. The words 
“equitable action’’ are found only in the sentence relating to reports and records 
of incidental use which is the only factor in the formula that is made the subject 
of negotiation. There is nothing uncertain in the remainder of the formula. 
Whatever may have been the history that led the parties to agreement on the 
stated percentage rates it is integrated into this contract and we cannot depart 
from those rates. So it is with acquisition costs. Those words leave room for 
interpretation (the parties are in disagreement on their meaning) but they are a 
definite, ascertainable sum. It does not stand to reason to establish fixed rates 
to be applied to known or ascertainable costs only to offset such exact calcula- 
tions by other and indefinite considerations. The only way we can give meaning 
to all of the language of the clause is to limit the application of ‘equitable action” 
to “extent of use.”’ 

In applying this principle we reject as compensating equitable factors the 
adequacy (as distinguished from use) of the contractor’s facilities for its com- 
mercial production; the alleged unfairness in imposing a rental charge after the 
contractor had committed itself to the integrated program and could no longer 
reverse its position; the claimed disadvantages to itself of the integrated system 
and the advantages to the Air Force; its cooperation with Air Force officials in 
undertaking this emergency program; its expenditure of large sums of money for 
additional facilities; its purchase for the account of the Govermnent of great 
numbers of machine tools without profit, as claimed, for use not only in this but 
in other Air Force programs, and the placing of them in its own plants and those 
of its suppliers and vendors. 

Rejected, too, is the epp’rent inequity in the fact, 9s it has been revealed in 
congression®! proceedings, that this contractor’s principe] competitor, under 
arrangements with another service, received $113 million of Government facilities 
which it integrated with its own, and h*s been permitted to use rent free for the 
very re*sons advanced here. In August 1956 this rent-free authority wes 
rescinded end those contracting parties entered into negotiations to determjne 
rent for the future. 

Nor do we think the contractor is entitled here to any consideration for the 
fact that in pricing its supply contracts it made no use or rentel charge for 1905 
of its own tools which were fully amortized on its books by 1956 and that it charged 
beck no rental for these Government tools 9s it suggests it wes authorized to do 
uncer cleuse 6C. These matters ere not germane to these proceedings. 

We believe there is a way or perheps more than one way to determine “extent 
of use’ but before m»king a fin°] decision we would like the p°rties to approsch 
the problem egein uninfluenced by their misconceptions, 9s we have found them, 
and give us the benefit of their new thinking. So fer in this proceeding the 
contrector h*s taken the strong position thet the rents! clause does not apply to 
its oper?tions and even if it does, rent otherwise due is offset by ‘‘equitable’’ 
considerations. The Government has been even more inflexible in the presenta- 
tion of its case. 

We request the parties, therefore, to make further studies and present such 
evidence to us *s they may then think eppropriate on the question of the extent 
of the use of these facilities in commerci*! production. On the single hearing in 
this metter there wes a notable lack of any evidence of the negotiations in which 
the parties have engaged during this more than 6-year period on the pricing and 
repricing of supply contracts. It is not unre*sonable to suppose that in those 
negotiations propos’ ls were made and agreements concluded on the matter of the 
deprecistion to be ellowed for contractor-owned tools. It may be that the parties 
have, for our purposes, resolved between themselves questions of the allocation 
of use between commerci’! and militery production by establishing a pattern of 
assignment of mechine tool overhead. In any event, for such probative velue 
as it may have we invite a full disclosure of the dealings of the parties in these 


areas, 
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We will also require the presentation of data and acceptable opinion to 


enable us to make a comparison between commercial and capacity production on 


a unit of production basis for each of the months involved. 


Final disposition of the appeal including issues unresolved in this opinion will 


await such further hearing. 


Dated September 9, 1958. 


I concur, with reservations as to third 


Hueu B. ARcHER, 
Member of the Board. 


I dissent. The use of sufficient con- 


and fourth paragraphs, page 13, and tractor-owned tools for the commercial 


first paragraph, page 14. 


Greorce W. CRAWFORD, 
Member of the Board. 
I concur. 
Sewarp H. Bowers, 
Member of the Board. 
I concur. 
EvGene E. Pratt, 
Member of the Board. 


I concur in result disagreeing with 
the first full paragraph on page 12, 


production means that Government 
tools were not so used. 


James M. HANLEy, 
Colonel, Infantry, 
Member of the Board, 


I concur. 


F, Nep Hanp, 
Lieutenant Colonel, USAF, 
Member of the Board. 


(Did not participate in this decision.) 


JoserH A, AVERY, 


WiLtarRD WINTER, 


President and Member of the Board. 
Member of the Board. 


(Did not participate in this decision.) 
Henry F. Miorxowsk!, 
Major, USAF, 
Member of the Board. 
I concur but with the same reserva- 
tions as Mr. Crawford. 
Joun W. MacLeop, 
Colonel, J AGC, 
Member of the Board. 


I concur. 


Jort P. SHEpp, Jr., 
Member of the Board. 
I concur. 
BEvERLY TucKER THOMPSON, 
Member of the Board. 
I concur. 
Hersert D. Taytor, 


Member of the Board. 
I concur. 


Witiram M. Myers, 
Colonel, J AGC, 
Member of the Board. 


I coneur. 
CuarR_Les F. WEtcnH, 
Member of the Board. 
(Absent on leave.) 


Paut NEtson Cup, 
Member of the Board. 


T concur. 
Cuinton D. VANVALKENBURGH, 
Member of the Board. 


(Did not participate in this decision.) 


Wituram D. McConovucuey, 
Member of the Board. 


I concur. 


C. Rosert Barp, 
Colonel, JAGC, 
Member of the Board, 
I concur. 
JOHN GREEN, 
Member of the Board. 


I certify that the foregoing is a true copy of the findings of fact, decision and 
views of the Armed Services Board of Contract Appeals in ASBCA No, 3354, 
appeal of Curtiss-Wright Corp., under Contract No. AF 33(038)-—16864. 

ated : 





Grorce L. HAWKEs, 
Recorder, Armed Services Board of Contract Appeals. 





“1 ssthibey Ri NTL SR SA ema enc 


i 








934 ARMED-SERVICES BOARD OF CONTRACT APPEALS 


Apprenpix IX 


TITLE 28—JUDICIARY AND JUDICIAL PROCEDURE 
CuHapTEeR 91—CourtT or CLAIMS 


1491. Claims against United States generally; actions involving Tennessee Valley 
Authority. 

The Court of Claims shall have jurisdiction to render judgment upon any claim 
against the United States founded either upon the Constitution, or any Act of 
Congress, or any regulation of an executive department, or upon any express or 
implied contract with the United States, or for liquidated or unliquidated damages 
in cases not sounding in tort. 

Nothing herein shall be construed to give the Court of Claims jurisdiction in 
suits against, or founded on actions of, the Tennessee Valley Authority, nor to 
amend or modify the provisions of the Tennessee Valley Authority Act of 1933, 
as amended, with respect to suits by or against the Authority. (As amended 
— ” 1953, ch. 253, 7, 67 Stat. 226; Sept. 3, 1954, ch. 1263, 44 (a), (b), 68 Stat. 
1241. 





APPENDIX X 


TITLE 28—JUDICIARY AND JUDICIAL PROCEDURE 
CHAPTER 85—District Courts; JURISDICTION 


1346. United States as defendant. 
(a) The district courts shall have original jurisdiction, concurrent with the 
Court of Claims, of: 
* * * * * * * 


(2) Any other civil action or claim against the United States, not exceeding 
$10,000 in amount, founded either upon the Constitution, or any Act of Congress, 
or any regulation of an executive department, or upon any express or implied con- 
tract with the United States, or for liquidated or unliquidated damages in cases 
not sounding in tort. 

(b) Subject to the provisions of chapter 171 of this title, the district courts, 
together with the District Court for the Territory of Alaska, the United States 
District Court for the District of the Canal Zone and the District Court of the 
Virgin Islands, shall have exclusive jurisdiction of civil actions on claims against 
the United States, for money damages, accruing on and after January 1, 1945, for 
injury or loss of property, or personal injury or death caused by the negligent or 
wrongful act or omission of any employee of the Government while acting within 
the scope of his office or employment, under circumstances where the United 
States, if a private person, would be liable to the claimant in accordance with the 
law of the place where the act or omission occurred. 

(c) The jurisdiction conferred by this section includes jurisdiction of any set- 
off, counterclaim, or other claim or demand whatever on the part of the United 
States against any plaintiff commencing an action under this section. 

(d) The district courts shall not have jurisdiction under this section of: 

(1) Any civil action or claim for a pension; 

(2) Any civil action or claim to recover fees, salary, or compensation for official 
services of officers or employees of the United States. (June 25, 1948, ch. 646, 
1, 62 Stat. 933; Apr. 25, 1949, ch. 92, 2 (a), 63 Stat. 62; May 24, 1949, ch. 139, 
80 (a), (b), 63 Stat. 101; Oct. 31, 1951, ch. 655, 50 (b), 65 Stat. 727.) 
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Appenpix XI 


TITLE 41—PUBLIC CONTRACTS 


CHAPTER 5.—JupICIAL REVIEW OF ADMINISTRATIVE Decisions (NEw) 


Sec. 
321. Limitation on pleading contract-provisions relating to finality; standards of review. 
322. Contract-provisions making decisions final on questions of law. 


321. Limitation on pleading contract-provisions relating to finality; standards of 
review. 

No provision of any contract entered into by the United States, relating to the 
finality or conclusiveness ot any decision of the head of any department or agency 
or his duly authorized representative or board in a dispute involving a question 
arising under such contract, shall be pleaded in any suit now filed or to be filed as 
limiting judicial review of any such decision to cases where fraud by such official 
or his said representative or board is alleged: Provided, however, That any such 
decision shall be final and conclusive unless the same is fradulent ! or capricious 
or arbitrary or so grossly erroneous as necessarily to imply bad faith, or is not 
supported by substantial evidence. (May 11, 1954, ch. 199, 1, 68 Stat. 81.) 

322. Contract-provisions making decisions final on questions of law. 

No Government contract shall contain a provision making final on a question 
of law the decision of any administrative official, representative, or board. (May 
11, 1954, ch. 199, 2, 68 Stat. 81.) 


1 So in original. Probably should read “fraudulent.” 


x 





